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PREFACE. 



• ♦♦ 



Ten years have elapsed since Judge Quinlan published 
his work On the County Courts. During that time a 
considerable number of cases have been decided both 
in England and in this Colony determining questions 
•of practice in the County Court. The County Court 
Act, 1890, which this work deals with, is considerably 
more comprehensive than the Act of 1869, and con- 
solidates the various Statutes relating to County 
•Courts in the Colony. Further, the Rules of 1881 
have been repealed and new Rules published of a far 
more extensive nature. These facts, it is submitted 
furnish ample justification for the publication of this 
book, which, it is hoped, will prove a handy and 
useful work for the profession. The author wishes 
to recognise the valuable assistance he has received 
from Mr. Rahilly, Clerk of Courts, Maryborough, who 
has prepared the elaborate index which appears at 
ihe end of this work. 
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ADDENDA ET ERRATA. 



Page 5. — 12th linefrom the top, insert : Where the contract wis made 
outside the colony but the breach occurred within and 
the parties were within, it was held the County Court 
had no jurisdiction, Brooks v. Smithy 16 y.L.R. 245. 

„ 47.— Line 22 from the top add, O'FarreU v. Syme, 16 V.L.R. 
422. 

„ 66. — Line 4 from the bottom " and himself " should read " by 
himself.'' 

„ 104. — Last marginal note should read *' when bailiff is to sell." 

„ 117. — Line 16 from bottom of page "creditor*' should read 
" debtor." 

„ IH.— Watson v. Issdl is reported in 16 V.L.R. 607. 

„ l56,'-'Schqfieldv, Duguid is reported in 16 V.L.R. 618. 

,, 157. — Top line after the word "trial' insert : and where a question 
was raised as a preliminary objection which was noted by the judge 
but his decision thereon was not, the court declined to look at the 
subsequent evidence to gather in what way he decided it Walker v. 
Wingfiddy 16 V.L.R. 255. This case is not referred to in the later 
case of Schojield v. Duguid, 

„ 175. — 14th line from bottom — after "and" insert "without 
returning the notice of intention to defend. " 

,, 199. — Note. Order 3, rule 9, aays that a. special summons is to 
be served 18 clear days before the return day. Accord- 
ing to the form of summons (pp. 175, 176,) in the sche- 
dule to the Act, the service is to be effected 21 clear 
days before hand. This form speaks, also, of personal 
service, whilst s. ©4, sub-sec. 2 of the Act says that 
summons may be served in same manner as an ordinary 
summons, which of course, may be other than personal. 
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XVI. ADDENDA ET ERRATA. 

Note also, that, at p. 288, a form of special summons 
is provided by the Rules and that it differs substan- 
tially in many ways from the form provided by the 
Act. Query, which form should be used. See, how- 
ever. Rule 416, which might be used to overcome the 
difficulty. 

Page 204. — The marginal note to Rule 38 should read " where judg- 
ment in favour of defendant.^^ 

,, 220. — Rule 120, marginal note, — after " co-residuary " i^nsert the 
word "devisee." 

„ 232. — Under rule 183 insett: the defendant is limited to the 
defences stated by him and a plaintiff need not prove 
his case further than such defence necessitates^ 
TmiU V. H(M, 16 V.L.R. 714. 

„ 238. — In the marginal note to Rule 210, " sums " should be read 
" simimons." 

„ 243.— Rule 237, 6th line— "or " should read "on." 

„ 259 —Note to Rule 326—" state " should read " stale." ' 

„ 271 and 272.— Marginal notes to Rules 393-396, and Rules 397 
401 have been transposed and should not be used for 
. reference. 
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THE COUNTY COURT ACT 1890, 



WITH NOTES. 



-:o:- 



B 



No. MLXXVIII. 

An Act to cmi8olidate the Law8 relating to 
County Courts. 

[lOfh JiUy, 1890.] 

E it enacted by the Queen's Most Excellent " Cmmty 
Majesty by and with the advice and consent of iml. 



the Legislative Council and the Legislative Assembly 
of Victoria in this present Parliament assembled and 
by the authority of the same as follows (that is to 
say):— 

1. This Act may be cited as the County Court Act, Short title 

1890, and shall come into operation on the first day of ment and 

August One thousand eight hundred and ninety, and 

is divided into Parts Divisions and Subdivisions as 

follows : — 

'^Division 1. — Establishment of 

County Courts ss. 3-6. 

Division 2. — Time and Place for 
holding court s. 7. 

Division 3. — Contempt of court s. 
8. 

Division 4. — Judges ss. 9-24. 

Division 5. — Registrar ss. 25-32. 

Division 6.— Bailiffs ss. 33-38. 

Division 7. — Court Fees s. 39. 

Division 8. — Actions against Per- 
sons acting under this Act and 
Bailiffs ss. 40-43. 

Division 9. — Attorneys and Coun- 
sel — Costs ss. 44-47. 



Part I. — Courts 
Judges and 
Officers. 
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DIVISION OF STATUTE. 



Secjtion 1. 



Part II. — Com- 
mon Law Juris- 
diction and 
Practice. 



Division 1. — Jurisdiction and 
Practice ss. 48-63. 

Division 2. — Causes and Parties 
ss. 54-60. 

Division 3. — Plaint Note and 
Summons s. 61. 

Division 4. — Payment into Court 
s. 62. 

Division 5. — Judgment by Con- 
fession ss. 63 and 64. 

Division 6. — Defences and 
Counter-claims ss. 65-69. 

Division 7. — Discontinuance and 
stay of Proceedings or Adjourn- 
ment ss. 70 and 71. 

Division 8. — Arbitration ss. 72 
and 73. 

Division 9. — Witnesses and Evi- 
dence ss. 74-80. 

Division 10. — Discovery by In- 
terrogatories s. 81. 

Division 11.— Trial ss. 82-95. 

Division 12. — Judgment and New 
Trial ss. 96 and 97. 

'(1) Execution ss. 



Divison 13. — 
Enforcement of 
Judgments. 



98-106. 
(2) Attachment 
of Debts and 
Orders to 

Charge ss. 107- 
117. 

Division 14. — Replevin s. 118. 
Division 15. — Ejectment ss. 119 
and 120. 
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DIVISION OF STATUTE. o 

Part III — Equitable Jurisdiction and Practice ss. ^^^^^^, 
121-132. 

Part IV.— Appeals ss. 133-136. 

Part V. — Intercolonial Debts ss. 137-345. 

'Division 1.— Amendments s. 146. 

Part VI. Division 2. — Certiorari s. 147. 

Miscellaneous. ' Division 3. — Kules ss. 148-160. 

Division 4. — Kules of Law s. 151. 

2. The Acts mentioned in the First Schedule to this jSfr^ Schedule 
Act, to the extent to which the same are thereby 
expressed to be repealed are hereby repealed. 
Provided that such repeal shall not affect any act 
suit or proceeding lawfully taken done or com- 
menced under the said Acts or any of them 
before the commencement of this Act, and the same 
shall severally be as valid and may be taken con- 
tinued and enforced as if they had been commenced 
under the authority of this Act against all persons 
liable thereto. The several persons who at the time 
of the commencement of this Act shall hold the oflBce 
of county court judges shall continue to be the judges 
under and subject to this Act. All county courts 
created, and all registrars assistant registrars bailiffs 
assistants officers and deputies appointed, and all bonds 
instruments policies and other securities given, and all 
acts directions orders rules and regulations made under 
the said Acts or any of them before the commence- 
ment of this Act shall be deemed to have been created, 
appointed, given and made respectively under this Act ; 
and the provisions of any Act not hereby or otherwise 
repealed conferring any jurisdiction or imposing any 
duty upon or otherwise relating to any county court 
or any judge* thereof or any registrar of such court 
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■* JURISDICTION OF COURT 

Sections 3, 4, existing before the commencement of this Act shall 

fl-pply to the county courts and judges and registrars. 

established and appointed under this Act. 

Establishment PaRT I. — CoURTS JUDGES AND OFFICERS, 

of county 
courts. DIVISION 1. — ESTABLISHMENT OF COUNTY COURTS. 

ih. 8, 8. g j^ shall be lawful for the Governor in Council to 

9 & 10 Vict. 

c. 95 s 2. direct that county courts shall be holden for the 
determination of certain actions cognizable by courts 
of common law, and with a limited jurisdiction in 
equity, under this Act, and with the advice aforesaid 
to alter the place of holding any such court or to direct 
that the holding of any such court be discontinued, and 
from time to time with the advice aforesaid to direct 
in what towns and places a county court shall be 
holden. 

Seal of court. 4. For every court holden under this Act there 
^ ^c}^ Yi^*' shall be a seal of the court, and all summonses and 

o. 95 s. 5< . 

other process issuing out of the said court sliall be 
sealed or stamped with the seal of the court. 

Local limits of 5. For the Durpose of obviating the technical diiffi- 

the junsdic- . . * *. .... 

tion. culties which arise from the local jurisdiction of 

lb. a. o. inferior courts, every county court shall have jurisdic- 

30 & 31 Vict, diction throughout the whole of Victoria ; and such 

e. 142 s. 1. courts may be holden simultaneously in all 'or any of 

such towns and places aforesaid, and shall be respec-^ 

tively courts of record; but if on the trial of any 

plaint entered under Part II. of this Act, save gts 

hereinafter is provided, in any such court it shall 

appear that at the time of the commencement of the suit 

the defendant or one of the defendants did not reside or 

carry on business, and that the cause of action or suit 

did not arise eitlier wholly or in some material point 
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JURISDICTION OF COURT. . O 

within one hundred miles of the court in which such- Section 5. 
plaint was entered, or that some other court under 
this Act had been at that time created at some place 
nearer by at least ten miles to the places of abode and 
business of the defendant than the said first-mentioned 
coui-t, and that the cause of action did not arise either 
wholly or in some material point nearer to the court 
in which such plaint was entered than the said other 
coui-t, the plaintiff' shall be nonsuit unless the defend- 
ant shall forego his right to such nonsuit. 

County Courts being courts of inferior jurisdiction are precluded Limits of 
by the common law from trying causes of action arising out of the CommonFaw 
colony. Therefore when a contract has been made and broken, or a 
tort has been committed outside the colony, though either or both 
of the parties reside within, the County Court has no jurisdiction 
{Crook V. S7nith, 4 V. L. R. 95 following Pfacock v. Bdl, 1 Saund 
74 d. and Walnh v. lonidcH, 22 L. J. Q. B. 137). In an action on a 
judgment recoveried in New South Wales though the defendant re- 
sided in Melbourne it was held that the County Court had no juris- 
diction, as the cause of action did not accrue within the colony. 
{GrtvUle v. Smith, Ker and Box 370). Plaintiff', a manufacturer, in 
Germany, sued defendant, residing in Melbourne, for the price of 
goods ordered by the defendant and delivered to a carrier at Rotter- 
dam under a bill of lading in favor of defendant. Held : That the 
delivery to the carrier at Rotterdam was delivery to the defendant ; 
that the contract was entered into in (Germany ; and tluit the 
County Court had no jurisdiction [Chapman v. Schtidmaytr, 1 
A. J. R llo). (Joods were offered by plaintiff" residing in Victoria 
by letter to defendant residing in New Zealand. The offer was ac- 
cepted by letter, giving instructions generally to forward. Held : 
That the plaintiff" was defendant's agent to select the ship and con- 
sequently the delivery being in Victoria the County Court had juris- 
diction {Green v. Lewin, 4 V. L. R. 197). Where property was 
wrongfully taken possession of in Victoria and afterwards shipped to 
India and there sold by the agent of the wrongdoer, it was held 
that a conversion took place in Victoria and that the County Court 
had jurisdiction {Powell v. Gidney, o V. L. R. 20.) 

If it appears both that at the commencement of the suit the Residence, 
defendant did not reside or carry on business, and that the cause of 
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JURISDICTION OF COURT 

SBOnoy 6. action or a ** material point" of it did not arise, within the 
prescribed limits *'the plaintiff shall be nonsuit" unless the 
defendant waives his right to the nonsuit (see note to s. 70). 
It is clear that a person may have two or more permanent resi- 
dences. He may for instance have a residence in Melbourne and 
also <Hie or more residences in the country. {Bailey v. Bryaid, 1 E. 
& E. 340, 28, L. J. Q. B. 86. Where it is desired to sue a defendant 
who has several residences there may be some difficulty in determin- 
ing at what court he ought to be sued. It is submitted that he 
ought to be sued at the court nearest the residence in which he 
happens to be living at the tiine of the commencement of the action. 
{BxUler v. Amblethwaite, 6 C. B. N. S. 740, 28 L. J. C. P. 292 ; 
PUgrim v. KiiatchbiUl, 18 C. B. N. S. 798, 34, L. J. C. P. 257). 
Where a person has a permanent dwelling, but occupies lodgings for 
temporary purpose, he resides at his dwelling. {MacDougcUl v. 
FcUterson 11 C. B. 755, 21 L. J. C. P. 27. A person who lodges in a 
room allotted to him by a charitable institution resides there. 
{BecU V. Ford 3 C. P. D. 73. ) But compulsory detention in a gaol 
does not render the gaol a residence. Ihinston v. PcUerttonj 4 C. B.. 
N. S. 267, 28 L. J. C. P. 97. (cf. P&wdly. Chiest, 18 C. B. N. S. 72, 
34 L. J. C. P. 69). In order to constitute a residence, a party must 
possess at least a sleeping apartment. (Ford v. Drew^ 5 C. P. D. at 
p. 64) but even that will not always be sufficient. [BeoU v. Town 
Clerk of Exeter, 20 Q. B. D. 300). Where a defendant has no 
permanent residence he must be taken to reside wherever he is 
temporarily staying (Alexander v. Jones, 35 L. J. Ex. 78). 
A corporation must be considered as dwelling at the place where 
it carries on business (per Pollock C.B. Taylor v. Croivlands Gas Co, 
24 Jj. J. Ex. 233). 



Carry on A clem n a Government office, is not, as would seem, a person 

busmeRs. ^j^^ carries on bu'siness (Sangster v. Kaye,^ Ex. 386 19 L. J. Ex. 

314). Indeed, carrying on business can scarcely be predicated of 
any employ^ who may be discharged by his employer. Accord- 
ingly' it has been held that a solicitor's clerk does not carry on 
business at the office of his employers. (Leiois v. Grdham, 22 
Q. B. D. 1 ; cf. Roife v. LearmwUh, 14 Q. B. 196—19 L. J. Q. B. 10). 
A professional man who resides in one place, and attends clients 
in another, carries on business at the latter place. (Mitchell v. Hender, 
23 L. J. Q. B. 373. A corporation resides where it carries on its 
business (Keyshaw Lime Co. v. Baker, 33 L. J. Ex. 41 2 H. & C. 
729 ; Adams v. G^^eai Western By., 6 H. & N. 404), and it seems. 
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that a corporation which carries on its principal business in one kSkotion 5. 

place, and employs an agent to transact business for it in another, 

carries on business in the first place and not in the latter (Corbett v. 

General Steam Co,, 4 H. & N. 482, 28 L. J. Ex. 214. It has been held 

that a railway company only carries on business at the place 

where its general management is conducted, and not at stations along 

the line. {Browii v. London and N. W, Ry, 4 B. S. 326; 

Skidds V. Great N. Ry,; 30 L. J. Q. B. 331. Le TaUleur v. S. K 

Ry., 3 C. P. D. 18). Where a builder having a place of business in 

one district, contracts for the erection of buildings in another district, 

and for such purpose erects workshops there, he does not carry on 

business in the last-mentioned district. (Per Hill J, in Shiets v. 

Great N. R. Co. supra citing Gorslett v. Harris, 29 L. J. 75). It 

would appear that a company like an individual might reside in one 

place and carry on its business at another, but the courts seem to 

have thought otherwise in the cases of railway and coal companies. 

There is some difficulty in reconciling the decisions (see the remarks 

of Pollock C. B. in Keyshaw Lime Co, v. Baker supra ; ^herystwaith 

Pier Co, v. Cooper, 35 L. J. Q. B. 44.) 



The cause of action must arise within the prescribed limits either Causeof action 

" wholly or in some material point " — that is, it is presmned, either ^^^^^^^ *"^ '?, 
•^ '^ » x- » some material 

"wholly or in part." By the phrase "cause of action" is meant point. 

every fact which it would be necessary for the plaintiff to prove, if 
traversed in order to sustain his action. It does not comprise every 
piece of evidence which is necessary to prove each fact,* but every 
fact which is necessary to be proved. Each one of those facts is a 
part of the cause of action. (Read v. Broion, 22 Q. B. D. 128). 
Thus in an action on a contract, the making of the contract and its 
breach are each a part of the cause of action. (Jackson v. Spittall 
L. R. 5 C. P. 542. Accordingly if the contract is made outside the 
limits, but the breach occurs within them, a material part of the 
cause of action arises within the jurisdiction. (Durham v. Spence, 
L. R. 6 Ex. 46 ; Vaughan v. Weldon, L. R. 10 C. P. 57). 
It will be observed that in several of the English cases cited in this 
note the question for determination of the court was whether the 
wJtole cause of action arose within the jurisdiction. But it is obvious 
that a decision that the whole cause of action arose within the 
jurisdiction is a decision that no part of it arose outside the juris- 
diction, and may therefore afford material from which to draw an 
inference as to which is a material part of the cause of action. A 
contract, it would seem, is made at the place where the offer or 
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Section 5. proposal is accepted, and not at the place from which it is sent. 
(Ootrau V. O'Conivor^ 20 Q.B.D. 640, and see infra). The acceptance 
of the offer or proposal is a material point of the cause of action, 
(Bidltii V. Hooper, 2 V.R.L. 108). But it is submitted that the 
offer or order is not. For it has been held that where an offer or 
order made outside the jurisdiction is accepted or obeyed within it, 
the whole cause of action arises within the jurisdiction {Covjan v. 
0'Co//Mor, 20 Q.B.D. 640; Ntwcomhey, Be Rooh, 29 L.J. Q.B. 4; 
ArU V. Orchard, 6 H. and N. 163, 30 L.J. Ex. 21 ; Bennie v. 
RaAdiffe, 35 L.J. 833.) From this it might be inferred that such an 
offer or order is ilot a part of the cause of action. Mr. Pitt-Lewis, 
however, in the third edition of his {County Omirfn Prax-tice) at p. 
291) expresses an opinion that an offer is a material part of the 
cause of action (see Green v. Beach, L.R. 8, Ex. 208.) In 
an action for goods sold and delivered a material part of the 
cause of action arises where the order is accepted {Borfhvnck v. 
Walton, lo C. B. 501, 24 L. J. C. P. 83)., and also at the place 
where the delivery is effected. {Green v. Letrm, 4 V. L. R. L. 197 ; 
Flower v. Jactson, 1, \V. & W. L. 42). Where an order was sent to 
plaintiff within the jurisdiction directing the goods to be delivered 
to a carrier, and the goods were delivered to him partly within 
and partly without the jurisdiction it . was held that part of 
the cause of action arose within the jurisdiction {Gold v. Turner 
L. R. 10 C. P. 149 ; Taylor v. Jones, 1 C. P. D. 87 ; Green v. 
Lewis, 4 V.L.R. 197). From these cases it would seem to follow 
that an order is given not where it is posted but where it is received 
(cf. Erans v. Nicholson, 32 L. T. N. S. 778 ; Xewcomf)e v. De Roos^ 
29 L. J. Q. B. 4 ; but see Green v. Beach, L. R. 8 Ex. 208). Where 
a running account is kept with a tradesman, and he sends in his 
bill, the items become one cause of action, and a material part of 
that cause of action arises at any place where a portion of the 
goods was delivered. Thus if a tailor delivers a bill containing 
several items for clothes, then, if any one item was delivered withixi 
the jurisdiction, a material part of the cause of action has arisen 
within it ( Wood v. Perry, 3 Ex. 442, 18 L. J. Ex. 161). A similar 
decision was given with respect to a butcher's bill {Bonsey v, 
WordHioorth, 18 C. B. 325, 25 L. J. C. P. 205) and a bill for 
groceries (Co/?cma?t V. Hart, 14 C. B. N. S. 731, 33 L. J. C. P. 107). 
Such accounts are carried on upon the basis that the dealing is not 
to terminate with any one article, but is to be continuous, so that 
one item, if not paid, shall be united with the others, and all form 
one entire demand. {Grimby v. Akroyd, 1 Ex. 479, 17 L. J. Ex. 
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157). Where a carrier is the agent of the defendant to receive the Skction 5. 
goods, a material part of the cause of action arises at the place 
where the goods are delivered to the carrier [Flower v. Jackson ^ 1 W. 
& W. L. 42. ) Where the carrier is the agent of the seller a material 
part of the cause of action arises at the place where the goods 
are delivered by the ciirrier {Aividt v. Porfu, 30 L. J. Kx. 19). 
Where a defendant wrote and posted a letter outside the jurisdic- 
tion directing the plaintiff to do certain work, and the letter was 
received and the work done within the jurisdiction, it was held that 
the whole cause of action arose within the jurisdiction {Xaiirombe 
V. De RooHy 29 L. J. Q. B. 4). In contracts for work and labour or 
services the cause of action arises in a material point where the 
order is given or offer accepted or the work done. Tiius — In an 
action on a solicitor's bill of costs a material part of the cause of action 
arises wliere the retiimer is given [Jackson v. <lrimley^ 16 C. B. 
N. S. 380, 33 L. J. C. P. 238), and also where the legal liusiness is 
transacted. [EUw v. Flemiiiu, 1 C. P. D. 237) but where the plaintiff 
carrying on business within the jurisdiction employed the <Iefendant 
outside the jurisdiction to collect debts outside the jurisdiction, it 
was held that the cause of action did not arise in part within the 
jurisdiction [Reimie v. Jiatcliffe^ 35 L. T. N. S. 833). Where a con- 
tract for work is such that its fulfilment requires performance 
partly in one place and partly in another, the cause of action arises 
in a material part at the place where the work becomes complete 
[Barnes v. Marshall^ 21 L. J. Q. B. 388), so if a reward be offered 
for the apprehension and conviction of a felon, a material part of the 
cause of action arises at the place where he is convicted, not where 
he is apprehended [Hernannan v. Smithy 10 Ex. 659, 24 L. J. Ex. 
175). An account is stated at the place where it is admitted. 
Therefore if a letter admitting the debt be posted outside the juris- 
diction and be received within it, the account is stated within the 
jurisdiction (CrntHrfy v. Town-send^ 36 W. R. 531 ; Taylor v. Nicholls, 
1 C. P. D. 242; Emn^ v. Nicholson, 32 L. T. N. S. 778). 
The drawing, indorsement, acceptance, presentment, and dishonor 
of bills of exchange, promissory notes and cheques are each 
a material part of the cause of action [Worth v. Austen, L.R. 10, 
G. P. 689 ; Cooke v. Gill, L.R. 8, C.P. 107 ; Sen^ell v. Chetham, L.R., 
.9, C.P. 410; Huth v. Lonu, 19 L.J. Q.B. 235). In an action by 
drawer against acceptor of a bill of exchange if the bill was accepted 
by defendant within, though delivered to plaintiff out of the 
jurisdiction the cause of action arises in a material point within the 
jurisdiction [Roff v. Miller, 19 L.J. C.P. 278). So if money be lent 
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Sbction 6. out of the jurisdiction and the action be brought on an I.O.U. given 
"" Tvithin (MUls v. Best, 19 L.J. Q.B. 328). In the case of a bill of 

exchange drawn within and accepted without the jurisdiction, held 
that the cause of action arose in part (under 30 and 31 Vic. C. 142 
S. 1) within the jurisdiction (Trevor v. WUIdnaon, 31 L.T. N.S. 
731, C.P.). Where there are no funds the presentment and dishonor 
are not a material part of the cause of action ( Worth v. Aiisteiiy L.R. 
10, C.P. 689). Where an action is brought by the assignee for a 
debt the assignment is a material part of the cause of action {Bead 
V. Brown, 22 Q.B.D. 128). 

Distance how The distances, mentioned in this section, namely, one himdred 

measure miles and ten miles, should be measured in a straight line, and not 

estimated by the nearest mode of access to the places referred to 

{Lake v. Butler, 5 E. and B. 92, 24 L.J. Q.B. 273; cf. Moufle v. 

Cole, L.R. 8, Ex. 32 ; Jewell v. Stead, 25 L.J. Q.B. 94). 

Appeal. "^^^^ 133rd section provides that there shall be no appeal against- 

the decision of a County Court on the ground that the proceedings- 
might or should have been taken in any other County Court. 

Place of trial 6. If a judge of couiity courts shall be satisfied by 
chafed, either party to a cause suit matter or proceeding pend- 

lb. 8. 6. ing in his court in any branch of its jurisdiction that 

such cause suit matter or proceeding can be more con- 
veniently or fairly tried in some other county court, 

c. 108 s. 22. he shall at any stage of the proceedings whether be- 
fore or during the trial or hearing order that such 
cause suit matter or proceeding be sent for trial or 
hearing to such other county court ; or if the judge 
or any official of the court shall be interested in the 
subject-matter of any cause suit matter or proceeding 
pending in his court, he shall in like manner at his 
discretion order that such cause suit matter or pro- 
ceeding be sent for hearing to some convenient county 
court of which he is not the judge ; and in either case 
the registrar of the court in which the plaint was 
entered shall forthwith transmit by post to the regis- 
trar of the court to which such cause suit matter or 
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proceeding is to be sent a certified copy of the plaint Skction 7. 
as entered in the plaint book, a duplicate copy of the 
summons and particulars or statement petition or pro- 
ceeding as the case may be, and a certified copy of the 
order for changing the venue ; and the judge of such last- 
mentioned court shall appoint a day for the hearing, 
notice whereof shall be sent by post -or otherwise by 
the registrar to both parties. 

The Venue may be changed in two classes of cases (1) those which Venue. 
may be " more conveniently or fairly" tried elsewhere and (2) those 
in which the judge or any official in his court is interested. 

Any pecuniary interest in a case will disqualify the judge {Dimes Iii^^rest. 
V. Grand Junction Ganod^ 3 H. L. C. 759 ; Londony etc., /?y. Go, v. 
Lindsay, 3 Macq. , H. L. 99). A barrister who has been raised 
to the bench is not precluded from hearing a cause in which he was 
counsel, but he may properly refuse to do so ( TheliuHHmi v. 
Hevedlesham, 7 H. L. C. 429). 

In addition to the powers conferred by this section the judges Transfer of 
have power to transfer equity cases from one County Court to ^-'^^i^y cases, 
another under s. 132. This section seems to apply to lx)th common 
law and equity cases. [Sinford v. Gudgecm., L. R. 6 Cli. 359). 

DIVISION 2. — TIME AND PLACE FOR HOLDING COURT. 

7. A ludore of County Courts shall attend and hold Judge to hold 

*' *^ " court where 

such court at the place where the Governor in Council directed and 

appoint day 

shall have directed that such court shall be holden at of sitting, 
such times as such judge shall appoint for that pux'pose, ^' ** ^* 
so that a court shall be holden in such place once at c. 958. 56. 
least in such interval as the Governor in Council shall 
in each case direct ; and notice of the days on which 
the court will be holden shall be published in the 
Government Gazette and be put up in some conspicuous 
place in the court house and in the office of the 
registrar of the court, and no other notice thereof shall 
be needed ; and whenever any day so appointed for 
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chan(;e of venue. 



Section 8. holding the court shall be altered, notice of such 
intended alteration and of the time when it will take 
effect shall be published in the manner aforesaid and 
be fixed in some conspicuous place in the court house 
and in the office of the registrar. Provided that if the 
judge shall not arrive at the court houses before one 
o'clock in the afternoon of any day upon which the 
holding of such court shall have been fixed, the 
registrar shall open such court and adjourn the same 
to the following day, or to such other day as he shall 
be directed by the judge either by order under his 
hand or by telegram. 



Conteini)t 
<30urt. 
Ih. 8. 8. 

lb, 8. 113. 



Division 8. — Contempt of Court. 

of 8. If any person shall wilfully insult any judge or 
any juror or any registrar bailiff clerk or officer of 
any County Court during his sitting or iittendance in 
court, or any such judge in going to or returning from 
court, or shall wilfully interrupt the proceedings of 
such court, or being summoned or examined as a 
witness in any suit in any such court shall refuse to 
be sworn or to answer any lawful question, or shall in 
the opinion of the judge be guilty of wilful prevarica- 
tion, or if any person shall misbehave in court in any 
manner, it shall be lawful for the judge to direct the 
apprehension of any such person, and if he shall think 
fit to commit any such offender to prison for any time 
not exceeding one month, or to impose on any such 
offender a fine not exceeding Ten pounds for every 
such offence, and in default of immediate payment 
thereof to commit the offender as aforesaid for any 
time not exceeding one month to gaol unless the said 
fine be sooner paid ; and in either of the cases afore- 
said an order in the form contained in the Second 
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Schedule to this Act or to the like effect shall and may ^KcmoN 8. 
be issued by such judge, and shall be good and valid Second 
in law without any other order summons or adjudica- 
tion whatsoever. 

The fifth section of the act provides that the Comity Courts shall Contempt of 
be courts of record. All courts of record, such as the Queen's Court. 
Bench or Quarter Sessions, may commit for contempt, and the 
judges "have power to commit to the custody of their officer ^sedente 
** curidy by oral command without any warrant made at the time 
** . . . . which record may be drawn up when necessary" 
{Kemp V. NevUfe, 10 C. B. N. S. 523, 31 L. J. C. P. 158 ; Watson 
V. Bodell, 14 M. & W. 70, 14 L. J. Ex. 281 ^ In re Pater, 5 B. & S. 
229, 33 L. J. M. C. 142). Inferior courts of record have no power 
to commit for contempts which are not committed in the face of the 
court (/?. V. Le/roy, L. R. 8 Q. B. 134). 

The 8th section only applies to contempts committed in the face 
of the courts, and not to those contempts which consist in a wilful 
disobedience to its judgments or orders. Its x)ower to deal with the 
latter class of contempts appears to depend upon other sections of 
this act {e.fj. sec. 80 and sections relating to discovery) and certain 
enactments of the Judicature Acts [Martin v. fianninter, 4, Q. B. D. 
491). 

To say to a judge in reference to an observation in his judgment Illustrations, 
" that is a most imjust remark" is a wilful insult within the section 
(i?. v. Jordan, 36 W. R. 797, 57 L. J. Q. B. 483). Defiantly to 
disobey in open court the lawful order of a judge is a contempt for 
which the offender may be instantly committed to prison ( Wa^t v. 
Ligertwood, L. R. 2 H. L. Sc. 360. If comisel deliberately insult a 
juror he is guilty of a contempt. {Be Pater, 5 B. & S. 299, 33 L. J. 
M. C. 142. 

A form of commitment is provided in the schedule to the rules. Warrant 
According to the form the specific contempt of which the offender 
has beeji guilty should be set out in the warrant. By s. 148 
it is enacted that ** it shall not be necessarj- in any case that the 
** facts necessary to give jurisdiction should appear by recital 
** averment or otherwise upon any proceeding in or issuing out of 
" any County Court. " When a warrant recited that the plaintiff had 
insulted the judge, this was [held to be an adjudication that he 
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Section 9 had done so, and it was considered unnecessary to state the nature 
of the insult {Levy v. Moylan, 10 C. B. 189, 19 L. J. C. P. 308.) 
A warrant of commitment to prison may be issued at the rising 
of the court, although the judge orally sentenced the offender to pay 
a fine with imprisonment in default, and that sentence was entered 
in the registrar's book {R, v. Staffordshire judge, 57 L. J. Q. B. 483). 

Appeal. An appeal will not it seems lie from a commitment for contempt 

(s. 133) but as the Supreme Court is a court of supervision over inferior 
tribunals to see that they do not exceed tneir jurisdiction it has 
power to interfere where there is no reasonable ground for believing 
that a contempt has actually occurred. {Re Pcutevy 5 B. & S. 299, 
33 L. J. M. C. 142 ; cf. re Crawfwd, 13 Q. B. 613, 18 L. J. Q. B. 225). 

Division 4. — Judges. 
Appointment 9. The Govemor in Council shall appoint as many 
tion oi\\\A^L fit persons as are needed to be judges of County 
76. «. 9. Courts under this Act, each of whom shall be a 

eei .8s.. . i3Q^i^g|jgp.at-law of Victoria, and shall have practised 
as an advocate or barrister either in England Ireland 
Scotland Victoria or any of them for such period as 
shall make an aggregate of seven years; and from 
time to time when any judge appointed under this 
Act shall be transferred, die, resign, or be removed 
another judge may be appointed in his stead. Pro- 
vided always that no more than nine such, persons 
shall hold the office of judge of a County Court under 
this Act unless addresses praying for a greater number 
and specifying such number shall from time to time 
be- presented to the Govemor by the Legislative 
Council and Legislative Assembly. 

Judges tenure. Each individual judge of County Courts holds his office at the 
pleasure of the Govemor-in-Council, and may be removed without 
cause assigned. (Per Barry aiid Molesioorth, J. J.; Stawell, C.J. 
dianeniiente. Ren v. Rofjers, 4 V. L. R. , .334). Any domiciled in- 
habitant of Victoria may be relator in an application for a quo loar- 
ranto against a County Court Judge, although he may not reside 
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within any district of the County Court of which the respondent Skctions 10, 
purports to be judge (ib), * 

The Judge of a County Court is not ani^werable at common law in Judges lia- 
an action of trespass for an erroneous judgment, or for the wrongful ' ^ ^' 
Act of his officer, done not in pursuance of, though under color of, a 
judgment ; but he is responsible in an action for an act done by his 
command and authority when he has no jurisdiction. (Houlden v. 
JSmith, U Q. B., 841, 19 L. J. Q. B., 170.) But it must be shown 
that he was aware of it. (Colder v. Hcdhet^ 3 Moo, C. C, 28). 

10. All persons now being judges of any County Judges to hold 
Court and all persons who may hereafter be appointed goodbehaviour 
judges under this Act and the present and every future 

judge of the Court of Insolvency at Melbounie shall 

hold their offices during good behaviour. Provided "^^^,^?"^*^2/ 

o o Court Judges 

always that it may be lawful for the Governor to re- Tenure of 

^ , , . . Office Act 1884" 

move any such judge or judges who shall be wilfully »• 3. 
absent from Victoria without a reasonable cause to be 
allowed by the Governor in Council or who shiall be- 
come incapable or who shall neglect, to perform the 
duties of his office or offices or upon the address of 
both Houses of the Legislature. 

11. All judges and deputy judges of County Courts Authority of 
in Victoria shall without any further or other appoint- depSiesT 
ment than this Act be judges of all courts of mines in ^^' «• ^• 
Victoria anything contained in the Mines Act 1890 to 

the contrary notwithstanding. 

12. The Governor in Council may from time to time Courts may be 

♦^ assigned by the 

by notice in the Government Gazette assign such c^overnor in 
County Courts and Courts of Mines as he thinks fit to /^. .,. q. 
each judge of County Courts and Courts of Mines but 
the jurisdiction of any such judge or deputy judge 
shall not be deemed thereby to be limited exclusively 
to the courts so assigned to him. 
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Sections i;^, 13. Each of the persons who at the time of the 

14, 15. 
-__ passing of this Act holds the office of judge or deputy 

powered to act judge of a County Court shall without any fresh corn- 
Victoria!" mission be empowered to act as judge of any County 
Ih. s. 5. , Court or Court of Mines throughout the whole of 
Victoria as though such County Court or Court of 
Mines had been named in his commission and every 
person hereafter appointed a judge or deputy judge of 
County Coui-ts shall be appointed by one commission 
judge or deputy judge qf County Courts and judge 
or deputy judge of Court of Mines for the whole 
of Victoria and shall under such commission be em- 
powered to act in any County Court or Court of Mines 
throughout the whole of Victoria. 

Judges not to 14^ JiJq mdffe appointed under this Act shall during 

practice or sit u o a a ^ o 

in Parliament, his Continuance in such office practise as a barrister-at- 

'' County ' ^ 

Cmtrt Statute law or convcyanccr, or be capable of being elected or 
of sitting as a member of the Legislative Council or 
Legislative Assembly. 

See 15 & i(> 15. Every judge appointed before the commence- 

"Vict. c. j)4 s 

16. ' * * ment of Act No. 710 and who shall have become in- 
Retiring al- capable of performing the duties of his office by reason 

lowances to ^ ^ '^ "^ 

judges. of any permanent infirmity, or who shall have served 

Ih ^ 15 ^^ i^^S^ f^^ ^^^ period of fifteen years or who being 

of the age of sixty-five years shall have served as- 
judge for the period of ten yeai's may be allowed to 
retire from such judgeship on a retiring allowance of 
one-half of the salary of such judge at the time of his 
retirement, and the retiring allowance of every judge 
so retiring shall be paid to him every year by equal 
quarterly payments during the natural life of such 
judge and irrespective of the place of residence, out of 
the consolidated revenue of Victoria under the authority 
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17 



of this Act in discharge of warrants to the Treasurer SECTioNa 16, 
of Victoria under the hand of the Governor. : 



16. Every iud^e of a County Court who shall have Retiring 

^ ^ ^ ^ allowances to 

attained the age of seventy years and every other County Court 
judge of a County Court who shall in the opinion of csertain cases. 
the Solicitor-General or Minister of Justice be unable *:^^^J^vw^^*^' 
from weak or failing health to perform efficiently the ^g*^ n'^g^g* 
duties of his office may be called upon by the 
Governor in Council to retire from such judgeship on 
a retiring allowance of one-half of the salary of such 
judge at the time of his retirement notwithstanding 
that such judge was not entitled to a retiring allow- 
ance under any circumstances. Such retiring allow- 
ance shall be paid to him upon the same terms and 
conditions and in like manner as if he were entitled to 
a retiring allowance under the provisions of the last 
preceding section. 

This section applies to all County Court judges whether appointed 
before or after the Act No. 710 and under it any judge who has 
attained the age of seventy years is liable to be called upon by the 
Governor in Council to retire on a retiring allowance and upon being 
so called upon is not entitled to show cause or advance any reasons 
why he should not be retained in office, but his office ceases either 
at once or at the time specified by the order in Council (Trench v. 
The Quern, 13 V. L. R. 13). 

17. Any judge or deputy judge of County Courts ^>J-^;^^^^^^ 
may at the request of any other judge or deputy judge ^^ ^ ^^ ^^' 
or of a law officer or of the Minister of Justice for the «* The Counti; 
time being sit either in court or in chambers for such TmureofOfficl 
other judge or deputy judge in case of the illness of ^^*^^^' ** ^' 
such other judge or deputy judge or on any emerg- Vict.' c. 142 s. 
ency, and may exercise all the powers and perform all 

the duties which such other judge or deputy judge 
might have exercised or performed. 
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^*^^™20 ^^' ^^' ^^^ period (if any) during which any such judge 

— — — may have served as judge in any of the superior 

service inother courts, or as chief Commissioner of insolvent estates, 

judicial offices . -in /-n ^ 

to be taken in- or as judge or deputy judge of any County Court or 
tion as portion Court of Mines, or chairman of general sessions, or 
service. substitute thereof under any law heretofore or here- 

CourT' Statute lifter to be in force shall be taken into consideration as 
30^& si Vict, portion of the service of such judge of County Court. 

c. 129 8. 29. 

^ithorit^of ^^* Whenever a judge shall be transfered die resign 
judge ap- or be removed, and the Governor in Council shall 

pointed instead 

of another appoint another judge in his stead or place, such last- 
76. s. 14. mentioned person shall on entering upon the duties of 

his judgeship have and may execute all the powers and 
authority which the judge so transferred dead resigned 
or removed could and might have performed and 
executed as if no such transfer death resignation or 
removal had taken place. 

Deputy 20. In case of illness or absence on leave it shall be 

judges. ^ ^ I ^ 

lb. s. 14. lawful for the Governor in Council to appoint some 
See 9 & 10 other person who shall be qualified as aforesaid to act 

V let. C. yo H. >. 

20. as the deputy of any judge appointed to hold any 

County Court during such illness or absence ; and it 
shall also be lawful for the Governor in Council to 
appoint a deputy, who shall be qualified as aforesaid 
to act for any such judge for any time ; and every 
deputy so appointed during the time for which he 
shall be so appointed shall have all the powers and 
privileges and perform all the duties of the judge for 
whom he shall have been so appointed. 

A judge appointed to act at certain sittings for the regular judge 
has power after the conclusion of such sittings and the adjournment 
sine die of the court to deal with applications arising out of cases 
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tried at such sittings and to sign an appeal case therefrom (Quirdivan Sections 21, 

V. Darcey, 6 V.L.R. 370.) Where the judge who tried the case has ' 

been removed to another district the appeal case may be settled 
from his notes by his successor {Bank of Auatrcdcma v. KeircCj 8 
V.L.R. 147 (L). This contingency apparently could not now arise 
as by Sec. 13 the commission of a judge is for the whole Colony, As 
to the power of a deputy to deliver judgment after the expiration of 
the period for which he was appointed or after the death of the 
permanent judge see (Hoey v. Macfarlane, 4 C. B. N. S. 718). 

21. If any judge of a County Court be at any time *'ThcSupreme 
appointed to be an acting judge of the Supreme Court, Act 1885" «. 4.* 
the Governor in Council may if he think fit appoint ^®R"*^y judge 
any person who is qualified as mentioned in this Act Couru may be 

•^ ^ ^ appointed in 

for the ofiice of judge of a County Court to be a deputy place of any 

. . . judge acting as 

judge of County Courts for the period during which Supreme 
such judge is acting as a judge of the Supreme Court 
and for no longer, and every deputy so appointed 
during the time for which he is so appointed shall 
have all the powers and privileges and perform all the 
duties of a judge of a County Court. 

22. Whenever and as often as it appears to a law Two judges or 
officer or to the Minister of Justice desirable for the maysitatkme 
more speedy disposal of business that two judges of ?ently.^"^"^ 
County Courts should hold courts or sit in chambers ^c« No. 907 «. 
concurrently for the disposal of business at the same See 21 & 22 
place, it shall be lawful for any two judges of County J^^^^' ^' ^^ ^' 
Courts upon the request in writing of a law ofiicer or 

of the Minister of Justice to hold courts and to sit in 
chambers at the same place and to exercise all or any 
of the jurisdictions of County Courts or of judges of 
County Courts in relation to all or any business dis- 
posable at such place either concurrently or at such 
times as may be convenient for the disposal of such 
T3usiness, and the provisions of this section shall apply 
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^24^S^^26^' ^q^^l'y ^ ^^y deputy judge or judges of County 
Courts as to any judges of County Courts. 

Appointment 23. All Commissions of appointment of dulv-Qualified 

of judges tern- ^ * * . */ x 

porariiyor persons as judges of County Courts or as deputy 

pleasure vaHd. judges, to hold ofRce or to act temporarily or during 

^' *• 2- pleasure heretofore or hereafter to be made, shall be 

and shall be held in all courts to be and to have been 

valid and effectual notwithstanding any existing Act 

or law to the contrary. 

Judge of 24. Every judge of a County Court or deputy judge 

and deputy to shall reside in his district whenever a law officer or 

reside in dis- . i» t • i n • i • 

trict when Mmister 01 Justicc shall consider it necessary in the 
jt g 4 public interest that he shall do so. 

Division 5. — registrar. 
Appointment 25. For every County Court there shall be one or 

of registrars of . . 

court. more registrars ; and in any case in which it shall 

Cwirt^statute S'Ppcar to be expedient it shall be lawful to appoint 
1869" 8. 16. ^^Q Qj, more persons to perform the duties of registrar, 

See 9 & 10 ^ . / . f _ J .,_ 

Vict. e. 95 88. or to appoint one ot such persons as registrar and the 
other or others as assistant registrar or registrars^' 
under such regulations as to the division and perform- 
ance of the duties as shall be from time to time made 
by order of the judge or as may be made by rules, 
under this Act. 



Deputy regis- 26. It shall be lawful for the registrar of any such 
Jh 8 17 court with the approval of the judge, or in case of 

See ?7>. H. 26. inability of the registrar to make such appointment,, 
for the judge to appoint from time to time a deputy 
to act for such registrar of the said court at any time 
when he shall be prevented by illness or unavoidable 
absence from acting in such office and to remove such 
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deputy at his pleasure ; and such deputy while acting Seotwns 27, 

under such appointment shall have the like powers 

and privileges and be subject to the like provisions 
duties and penalties for misbehaviour as if he were the 
registrar of the said court for the time being. 

27. It shall be lawful for the Governor in Council -^* «• 18. 

to appoint an assistant registrar to act at any place CounSTWap- 
although the same shall not be a place at which a 1^11^*^8*8^''* 
County Court is holden ; and such assistant registrar ^^^^^ places, 
shall enter plaints and other process, and issue plaints 
summonses and all other process and proceedings re- 
turnable at such place or places at which a County 
Court is holden as the Governor in Council shall 
direct ; and all persons so appointed shall have the 
«ame powers and privileges and be subject to the same 
general duties provisions and penalties for misbe- 
haviour as registrars of County Courts appointed 
under this Act. 

28. Such assistant reedstrar shall, within eiffht days Return of pro- 

^ ' G .7 oess to be f or- 

before any plaint summons shall be returnable, for- warded to 

•^ ^ ^ registrar of 

ward to the registrar of the court at which the same courts, 
is returnable a list arranged numerically and in order ^^* ** ^^' 
of date of all plaints entered and of all plaint sum- 
monses issued by him together with certified copies 
of such plaint summonses, and which plaint sum- 
monses shall have written or printed upon them the 
name of the place at which the same are issued and of 
the place at which the same are returnable, and which 
last-named place shall be deemed to be the County 
Court in which the action or suit is depending ; and 
all process whatever in such action or suit may be ' 
issued either by j^he registrar or assistant registrar, 
-and such assistant registrar shall also, so frequently as 
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^"^30^31 ^' ^^y ^^ directed by rules of court under this Act, 
forward lists and certified copies of all other processes 

or proceedings entered or issued by him to the said 

registrar. 

Plaints sum- 29. All plaints plaint summonses and other process 

issued to be as and proceeding entered and issued under the last two 

judges or preceding sections shall be as effective, and the judges 

^mepowerT before whom or the court before which the same are 

ce^sTssued'^by ^^^de returnable shall have the same powers jurisdic- 

court ^^^ °^ tion and authority to hear and determine the several 

lb. s. 20. actions and proceedings in or with reference to which 

the same shall have been entered or issued as though 

such plaint plaint summons process or proceedings had 

been entered or issued by the registrar of any County 

Court under the provisions of this Act. 



Registrar of 30. The registrar of the court at which any such 
plaint sum- plaint summons or other process are made returnable 
cause list^ hi shall enter the same in the cause list for hearing before 
scrii^dby^'^^ the court or the judge at the place at which the same 
ru es. ^j,g returnable in such order and in such manner as 

lb, s. 21. 

may be prescribed by rules under this Act. 



Duties of 31. The registrar or deputy registrar of each court 

lb. 8. 22. andsuch assistant registrars as aforesaid in cases requir- 

See 8 & 9 ing the same shall issue all summonses precepts and 

27. warrants, and shall make lists of all causes suits and 

matters for hearing, further hearing or re-hearing, and 

shall make entries in the register of all verdicts orders 

decrees and judgments of the said court and discharge 

all other duties and powers imposed or conferred on 

them under or in pxu*suance of this Act or according 

to rules under this Act and keep an account of all 



Digitized by 



Google 



DUTIES OF REGISTRAR. 23 

proceedings of the. court, and shall take charge of and ^"^kction 31. 
keep an account of all court fees and fines payal)le 
or paid into court and of all moneys paid into and 
out of court, and shall enter an account of all such 
fees fines and moneys in such manner and form and 
in such books or otherwise as may from time to time 
be prescribed by the said rules ; and such entries in 
the said register and books respectively, or a copy 
thereof respectively bearing the seal of the court and 
signed and certified as a true copy by the registrar 
of the said court, shall at all times be admitted in all 
courts and places whatsoever as evidence of such 
entries and of the proceedings referred to by such 
entry or entries and of the regularity of such proceed- 
ing without any further proof, and no record of any 
plaint verdict judgment order or decree other than the 
entry or entries as aforesaid shall be necessary. 

The entries in the register and other books made by the Registrar Evidence of 
or sealed copies of them or certified by him are by this section made ^ ^"^ ' 

evidence of the proceedings of the court, and they are the only evi- 
dence of such proceedings which is admissible (Be(j v. Rowland 1 F. 
and F. 72). It has been held that such evidence cannot be con- 
tradicted or explained by the judge from his notes made at the time 
{Dews V. Ryley, 2 L. M. & P. -544, 20 L. J. C. P. 264.) If a judge ir- 
regularly alter a judgment for one party to a judgment for another a 
mamdamiis to compel him to issue execution on the original judg- 
ment will not be granted so long as the altered judgment remains on 
record (Exjparte McEwan^ 4 V. L. R. (L) 9). The decision in DewH 
V. Ryley, however, seems to have been departed from or overlooked 
in a recent case in which both the Court of Appeal and the House of 
Lords referred to a memorandum of the judge to explain or qualify 
the entry made by the Registrar [R. v. Bromptmi County Court 
Judge, 18 Q. B. D. 213, 13 Ap. Cas. 20). The entry in the book . 
kept by the Registrar or a certified copy being the only evidence of 
a judgment of the County Court it cannot be proved by a book kept 
by the Registrar for his own convenience from which he makes the 
entries. [Bishop v. WoinarsU, 1 V. L. R. (L). 106). 
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^^^33^34 ^^' ^^' ^v^^y registrar and deputy registrar and assis- 
tant reedstrar shall have power and is hereby autho- 

Registrar may . ^ 

administer rised to take and administer affidavits depositions 

lb. s. 23. declarations oaths and affirmations in relation to any 

See 19 & 20 cause suit matter or proceeding in any County Court. 

s. 58. Provided that any affidavit to be used in a County 

mr^ke^^^ Court shall and may be sworn before such registrar or 

affidavits. deputy registrar or assistant registrar, or before anj^ 

judge of the Supreme Court, or before any judge of 

any Court of Mines or of any County Court or any 

justice of the peace or any commissioner for taking 

affidavits in the Supreme Court. 

Division 6. — Bailiffs. 
Appointment , 33. For every such court there shall be one or more 
assistants. bailiffs, whom the judge in case of inability or mis- 
ib. 8. 24. behaviour may by order under his hand remove ; and 

See 9 & 10 . . . . . 

Vict. c. 95 every such bailiff may, subject to the restrictions here- 
inafter contained by any writing under his hand ap- 
point a sufficient number of able and fit persons not 
exceeding such number as shall be from time to time 
allowed by the judge to be officers to assist the said 
bailiff, and at his pleasure may dismiss all or any of 
them and appoint others in their stead; and every 
officer so appointed may also be suspended or dismissed 
by the judge. Provided that it shall be lawful to ap- 
point a member of the police force to act as a bailiff or 
assistant bailiff at any place, anything in any law now 
or hereafter in force to the contrary notwithstanding. 

Baiiiff'sduty. 34. The said bailiffs or one of them shall if required 

16. s. 25. |3y ^j^^ judge attend every sitting of the court, unless 

when their absence shall be allowed for reasonable 

cause by the judge ; and shall by themselves or by the 

officers appointed to assist them as aforesaid serve all 
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such summonses issued out of the said court as may Section 34. 
be delivered to them for service, and shall execute all 
the warrants and precepts issued out of the court ; 
and the said bailiffs and officers shall in the execution 
of their duties conform to all such general rules as 
shall be from time to time framed for regulating the 
proceedings and practice of the court as hereinafter 
provided, and subject thereunto to the order and 
direction of the judge ; and the said bailiffs shall re- 
ceive from the registrar and retain for their own use 
for and in respect of such duties as shall have been 
performed by them or by the officers appointed to Fees wable 
assist them all fees and sums of money allowed as 
hereinafter mentioned in the name of fees payable to 
the bailiff, out of which they shall provide for the 
execution of the duties for which such fees are allowed 
and for the payment of the officers appointed to assist 
them ; and such fees shall be paid to the bailiff upon 
the performance of such duties but not befpre; and 
every such bailiff shall be responsible for all the acts 
and defaults of himself and of the officers appointed 
to assist him in like manner as any sheriff in Victoria 
is responsible for the acts and defaults of himself 
and his officers. Provided always that in every 
court holden under this Act, in which the fees 
allowed to be taken by the bailiffs of the court 
shall appear to be more than sufficient, it shall ^ and 31 

^^ . . Vict. c. 142 

be lawful for the Governor in Council to declare s. 30. 
that a certain specified part only of their fees shall be 
paid to them respectively ; and in that case and so long 
as such order shall be in force, the amount of the 
residue of such fees shall be accounted for paid and 
applied in the same manner as all other fees payable 
to such registrar. 
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Section 35. By this section every bailiff is made "responsible for all the acts- 
" and defaults of himself sLnd of the officers appointed to assist him 
"in like manner as any sheriff in Victoria is responsible for the 
"acts and defaults of himself and his officers. " A sheriff is liable 
for negligence in levying and selling under a^/a (/S'mi^^ v. GolleSy 
2 V. R. L. 195) and it is conceived that a bailiff would be equally 
liable for negligence in levying under a warrant. Where the plain- 
tiff wrote to a bailiff telling him that a third person might claim the 
goods when seized, and not to be deterred from proceeding with the 
execution as that claim if made would be contested, it was held that 
the letter amounted merely to a request to the bailiff to do his duty,, 
and that the writer was not liable for the mistake of the bailiff who 
seized the goods of the wrong person. {Cranshaw v. Chapman j 34 
L. J. Ex. 277). If in such a case the third person put in the claim 
the sheriff is not bound to take interpleader proceedings immedi- 
ately the claim is made but may consult the plaintiff before doing 
so, and will not be answerable for delay thereby occasioned (McGee 
V. Anderson, 6 V. L. R. (L). 414). 

Executions on The Landlord and Tenant Act 1864 implies certain obligations and 
tenants. duties as regards landlords upon sheriffs and other officers when 

levying execution upon tenants, but they are not liable for any 
breach or omission " unless it shall be proved at the trial of such 
" action that such breach or omission was wilful on the part of the 
sheriff or other officer" {L, rf? T. Act 1864, s. 43). 



Penalty on ^5- Every registrar bailiif or other officer employed 

^^pV^prac- i^ putting this Act or any of the powers thereof in 

tices. execution, who shall wilfully and corruptly exact take 

See 9 and 10 ^^ accept any fee or reward whatsoever, other than 

J 95 8 117 ^^^ except such fees as are or shall be appointed and 

allowed respectively as aforesaid for or on account of 

anything done or to be done by virtue of this Act, or 

on any account whatsoever relative to putting this 

Act into execution, shall on conviction thereof forfeit 

and pay any sum not exceeding Fifty pounds, and 

shall be for ever incapable of serving or being 

employed under this Act in any office of profit or 

emolument. 
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36. It shall not be lawful for the registrar of any ^koti^ns 37, 
County Court or the partner of any such registrar 01 

^ . , ^ . , ^ ^ Registrar and 

any person m the service or employment of such bailiff to be 
registrar or of his partner to act as bailiff of the sons and not 
court, or for the bailiff his partner or any person in attorneys. 
the service or employment of such bailiff or his ^^'' «• 27. 
partner to act as registrar; and no officer ^^ ^^ '^ 
the court shall either by himself or by his partner be 
directly or indirectly engaged as counsel attorney or 
agent for any party in any proceeding in the said 
court. 

The assistant clerk of the court is an officer of the court {Ackroyd 
V. OiU,25L. J. Q. B. 111). 

37. Every person who being the registrar of any Penalty for 
such court or the partner of such registrar or a person ceding enact- 
in the service or employment of any such registrar or j^^ ^ ' 

of his partner shall accept the office of bailiff of such ih. s. 30. 
court or who being the bailiff of such court or 
the partner of any such bailiff or a person in the 
service or employment of any such bailiff or of his 
partner shall accept the office of registrar in the ex- 
ecution of this Act and also every officer of any such 
court who shall be by himself or his partner or in any 
way directly or indirectly concerned as counsel attorney 
or agent for any party in any proceeding in the said 
court shall for every such offence forfeit and pay the 
sum of One hundred pounds with full costs of suit to 
any person who shall sue for the same by action in 
the Supreme Court. 

38. Every resistrar and bailiff of every court holden Recristrar and 

J ^i.- A ^ u • • ^u bailiff to jrive 

under this Act who may receive any moneys in the security, 
execution of his duty shall give security for such sum ^' *• ^• 
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Sections 39. and in such manner and form as tKe Governor in 

40. 



See ib. s. 36. 



Council from time to time shall direct for the due per- 
formance of their several offices and for the due ac- 
counting for and payment of all moneys received by 
them under this Act or which they may become liable 
to pay for any misbehaviour in their office. 

DIVISION 7. — COURT FEES. 

ih, ».30. 39. There shall be payable on every proceeding in 

abieby^uS^rs ^^® County Courts to the registrar and assistant re- 
See 19 and 20 gistrar of the several courts such fees as shall be 
78 and 79. * allowed in the manner next hereinafter mentioned and 
none other ; and a table of such fees shall be put up 
in some conspicuous place in the Court House and in 
the registrar's and assistant registrar's office ; and the 
fees on every proceeding shall be paid in the first 
instance by the party on whose behalf such proceeding 
is to be had on or before such proceeding ; and the 
fees upon execution or commitment shall be paid into 
court before or at the time of the issue of the warrant 
of execution or commitment ; and it shall be lawful 
for the Governor in Council to direct what amount of 
fees and in respect of what steps taken process issued 
or duties performed fees shall be taken in the County 
Courts in such manner as to him shall seem fit and 
from time to time to lessen or increase the same ; and 
such fees may be regulated by way of percentage on 
the amount of the demand ; and it shall be Jawf ul for 
the Governor in Council from time to time to appoint 
instead of all or any of the fees which may from time 
to time be payable as aforesaid other fees by way of 
percentage or otherwise to be payable on such proceed- 
ings under this Act as the Governor in Council may 
direct. 
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DIVISION 8. — ACTIONS AGAINST PERSONS ACTING UNDER SKCTioy 40. 
THIS ACT AND BAILIFFS. 

40. In every action against the registrar or deputy Actions 

. . n ^ ^ against officers. 

registrar or assistant registrar or any County Court how defended, 
for anything done in obedience to any warrant issued ^' ** ^^* 
by him under this Act it shall be a sufficient justifi- 
cation for such registrar or deputy registrar or assis- 
tant registrar to plead the judgment or order of suc'h 
court or of the judge thereof and the warrant, there- 
upon without alleging or setting forth the previous 
proceedings or that the cause of action for which sucli 
judgment was recovered was cognizable by or accrued against 
within the jurisdiction of such court or judge ; and in underth^ASL 
every action against the bailiff or any such court or 
any officer servant or agent of such bailiff or against 
the keeper of any gaol for anything done by such 
bailiff or by his command or authority or by such 
keeper in obedience to any warrant or precept issued 
under this Act it shall be sufficient for such bailiff Vict. c.6is.i9. 
officer servant or agent or for such keeper to justif}^ 
under such warrant alone without alleging that the 
same was made and issued within the jurisdiction pf 
such court and without alleging or setting forth the 
judgment or previous proceedings in the same manner 
as any sheriff can and may justify under any writ 
issued out of the Supreme Court ; and in either of the 
cases aforesaid proof of the matters so alleged shall be 
sufficient evidence in support of such plea. 

A plaintiff in a County Court action obtaining judgment by default 
of appearance and execution thereon is within the protection of the 
Ck>unty Court Acts as to pleading the general issue under 13 and 14 
Vict, C. 61, s. 19 (Gaytcm v. Bayman 1 F. and F. 675). The clerk 
of the court acting under sec. 102 of 9 & 10 Vict. C. 25, is a mere 
ministerial officer and is not liable in trespass for imprisonment 
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Section 41. under a warrant reciting a bad order {Deios v. Jtiley, 20 L. J. C. P. 
264 Andrews v. Marris, 10 L. J. Q. B. 225 distinguished). 

Timeforbring- 41. All actions to be brouffht affainst any person for 

ing actions , . 

against officers anything done under this Act shall be commenced 
Jb. 8. 32. within six calendar months after the act complained 
See 9 and 10 of was Committed ; and no writ plaint summons or 
s. 138. other proceeding shall be issued out against, nor any 

^tio^ ^^ copy of any process served upon, any person for any- 
thing by him done in the execution of his office under 
this Act, until a notice in writing of such intended 
writ or process shall have been delivered to him, or 
left at his usual place of abode, by the party intending 
to issue such writ or plaint summons process or other 
proceeding, or the attorney of the party who intends 
to cause the same to be sued out, or served at least one 
calendar month before the suing out or serving the 
same ; and such notice shall clearly and explicitly set 
forth the nature of the intended action, and the cause 
of action, and on the back thereof shall be endorsed 
the name and place of abode of the party intending to 
bring such action, or the name and place of business 
of his attorney. 

Action against If an action were brought against a judge for anything done 
^^ ^^* under this Act he would be entitled to notice of action provided what 

he did was done hona-Jide (Booth v. Clive, 10 C. B. 827, 20 L. J. C. 
P. 151). The judge of a County Court is not answerable for his 
judicial acts, such as an erroneous judgment, but he is responsible 
for an act done by his authority when he has no jurisdiction, pro- 
vided he knew of the defect of jurisdiction (HoiUden v. Smith, 14 
Q. B. 841, 19 L. J. Q. B. 170 as explained in Neville v. Kemp, 10 
C. B. N. S. 523, 31 L. J. C. P. 158, see also Scott v. Stansfield, L. 
R. 3 Ex. 220). A bailiflF, it is conceived, would be liable to an 
action if he refused or neglected to execute a warrant, and would 
not be entitled to notice of action under sec. 41. [Simmo^ida v. 
Henchy, 16 L. R. Ir. 467. Such an act would not be done under 
the statute. 



Digitized by 



Google 



ACTIONS ACiAINST OFFICERS. 31 

If a bailiff under a warrant of execution against A, were to Section 42. 
seize the goods of B, under the bond fide belief that they be* Action against 

longed to A, he would, it is submitted, be entitled to notice of bailiff notice of 

action 
action under this section, as in respect of a thing done under the 

Act, and would be entitled to tender amends under the next section 
{Burling v. Harley, 3 H. and N. 271, 27 L. J. Ex. 258). He is 
entitled to a similar privilege in any action against him for negli- 
gence or misfeasance provided he acts bond fide. {Solomons v. Mul- 
cahy, 4 V. L. R. (L). 462, 5 V. L. R. (L). 64). In SolomoiiH v. Mid 
cahy, (4 V. L. R. (L). 462), it was held that the defendant was bound 
to show reasonable grounds for his belief that he was acting under 
the statute. But it has been held in En&:land that if the fact were 
such that the defendant did entertain a bond fide belief, he need not 
show that there were reasonable grounds for it. {Chamberlain v. 
King, L. R. 6 C. P. 474. BuUenand Leake, 4th Ed. at p. 182), and 
in Stevens<m v. Tyler (2 W. W. and A'B. L. at p. 182) where a 
similar question arose it was stated that *' the absence of all reason- 
** able grounds may negative the possibility of an honest belief, but 
** as a general rule reasonable grounds merely enable the court and 
"jury to decide on the bond fides of the belief." In fact the 
absence of reasonable grounds for a belief seems only to be evidence 
of mala fides which may or may not be rebutted {Peek v. Derry, 14 
Ap. Gas. 357. 

The question of bond fides is for the jury not the court {Arnold v. Bona Jidcs for 
Hamel, 23 L. J. Ex. 137 ; Stevenson v. Tyler, 2 W. W. and A'B. *^® ^"^y* 
179 ; Solomons v. Mtdcahy, 4 V. L. R. 463), see, however {King 
V. Chamberlain, 40 L. J. C. P. 276 ; Horn v. Thoniboro^ujh, 18 L. J. 
Ex. 349 ; Herman v. Seneschall, 32 L. J. C. P. 46). 

42. It shall be lawful for the defendant in any such Defendant 
action, at any time before plea pleaded, to tender, or amends, 
cause to be tendered, any sum of money as amends for ^- *• ^• 

i.1 • • 1 • J i? i. XI- „L 1 • • 15andl6Vict, 

the injury complained oi to the party complammg or c. 54 s. fi. 
to his attorney or agent ; and if the same shall not be 
accepted, it shall be lawful for the defendant to pay 
such sum tendered or any other sum into court, and to 
give the special matter of his defence, And also such 
payinent into court, in evidence, by virtue of this Act ; 
and no such plaintiff shall be entitled to recover, in • 
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^^^^4^'^ ^^' ^^y such action, if the jury which try the same be of 

; opinion that the sum of money paid into court by the 

defendant is sufficient amends for the injury complain- 
ed of ; and if the plaintiff shall discontinue such action^ 
Costs. or if judgment be given against the plaintiff, or if the 

plaintiff be nonsuited, or if a verdict pass for the 
defendant, the defendant shall be entitled to recover 
his full costs, as between attorney and client, and shall 
have the like remedy for the recovery of the same as- 
any defendant has by the law in other cases. 

Protection to 43. All Constables and other peace officers shall aid 
jf^ g o^ iu the execution of every writ or execution under the 

3ee 9 and 10 provisions of this Act ; and if any officer or bailiff of 

Vict c 95 s 

114. ' ' * any County Court shall be assaulted while in the 
execution of his duty, or if any rescue shall be made 
or attempted to be made of any goods levied under 
process of the court, the person so offending shall be 
liable to a fine not exceeding Fifty pounds to be 
recovered upon proof of such offence by order of a 
justice of the peace having jurisdiction where the 
offender shall reside or the offence was committed, and 
such fine shall be directed to be paid either forthwith or 
within a certain time to be specified in such order, and 
if the same be not paid in the time specified therein 
the defendant shall be imprisoned for a period of time 
not exceeding three calendar months unless such fine 
shall be sooner paid. 

DIVISION 9. — ^ATTORNEYS AND COUNSEL. — COSTS. 

Appearance to 44. It shall be lawful for the party to any cause suit 

be in person or 

by barrister or matter or proceeding under this Act, or for an attorney 
lb. 8. 35.* of the Supreme Court being an attorney acting gen- 
Vict. c. 54 s. erally in the action cause suit matter or proceeding for 
Vict. c. 57 8. 2. such party but not an attorney retained as an advocate 
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by such first-mentioned attorney, or for a barrister ^^bction 45, 
retained by or on. behalf of the party on either side, to 
address the court and examine and cross-examine the 
witnesses. Provided that no attorney shall be allowed 
to act or appear for any person in any County Court 
until he has caused his name to be entered in a roll or 
a book to be kept by the registrar for that purpose 
stating his place of business where papers may be 
served. 

An attorney cannot appear if retained as an advocate ty another Entry of name 
attorney. Whether an attorney who appears for a party is "acting 
generally in the action for such party" is a question of fact to be 
decided by the judge, and the date of the retainer is a material fact 
in determining that point {Bookham v. Potter, L. R. 3 C. P. 490). 
When the attorney for the plaintiff has omitted to enter his name 
on the roll, the judge, it seems, may strike out the case under s. 
83 or may call on the party to proceed with his case or may allow 
the attorney to cause his name to be entered on the roll then and 
there (Giffdrd v. Unity dbc. Co., 6 A. L. T. 159). Where a case was 
struck out because the name of plaintiffs attorney had not been 
entered on the roll it was held that the judge had power to re- 
instate the case and hear it at the next sittings (Cfiffard v. Unity d'c. 
Co., 6 A. L. T. 159 per Higinbotham, C.J.) It has been held that a 
notice of defence signed by an attorney who had not signed the roll as 
required by this section is bad(i?. v. Cope, 1 A. J. R. 23). In such a 
case the trial might be postponed on such terms as the judge might 
think fit to the next sitting of the court to enable the defendant to 
deliver a proper notice of defence. 

45. The fees to be allowed to barristers-at-law and Fees to barri» 
attorneys practicing in any County Court and the neystobe^xe^ 
expenses to be paid to witnesses shall be fixed by J * ®^^ ^* 
some scale in general rules under this Act ; but the 
costs of employing a barrister or attorney either by 
the plaintiff or defendant shall not be allowed as costs 
in the cause in any case in which the amount recovered 
shall not exceed Ten pounds, unless the judge shall 
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Sections 4G, allow the same. Provided that attorneys and barris- 
— : ters retained by or on behalf of the party to any suit 

Action to re- . ^ . . . n 

cover fees. action matter or proceeding shall be entitled in all 
cases to maintain an action for the recovery from the 
persons employing them of the fees fixed by the said 
rules and of the sums disbursed by them on behalf of 
their clients, any law usage or practice to the contrary 
notwithstanding. 

Excessive fees 46. It shall be lawful for any judge of County 
covered back. Courts, upon the application of any person who shall 
* ^' have employed any attorney or barrister in any suit 

or proceeding in such court or before such judge, to 
issue a summons requiring any attorney or barrister, 
(who in the opinion of such judge shall not have been 
honA fide instructed by an attorney) to appear before 
such judge at a time and place named in such sum- 
mons, and at such time and place upon the appearance" 
of such attorney or barrister or upon proof of due 
service of such summons such judge shall proceed to 
tax the charges and fees of such attorney or barrister 
for any such proceedings in such court or before such 
judge and if in the opinion of. such judge the charges 
or fees of such attorney or barrister are unreason- 
able it shall be lawful for such judge unless 
there be some special contract between the 
parties by order under his hand to direct such at- 
torney or barrister to repay any part of such charges 
or fees. 



Costs to be 47. In order to abolish the expense occasioned by 

fixed by iudcre. 

lb, 8. 38. ^he taxation of costs the judge shall at the trial when 

practicable or in fipecial cases in the discretion of the 
judge direct that the registrar shall within a time to 
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1)6 limited by the judge fix the amount of such costs ^kcti-ion 47. 

and ascertain the amount payable and paid to witnesses; 

but notwithstanding anything hereinbefore contained 

all the costs of any 8iction suit or proceeding in any 

court holden under this Act or before any judge Vict. c. 95 

thereof shall be paid or apportioned between the ^* 

parties in such manner as the iudge shall think fit, 

^ . & ^„^j to be in 

and the judgment decree or order shall be entered ac- his discretion, 
cordingly; but in default of any special direction 
such costs shall abide the event of such action or suit. 

It is enacted that "all the costs of any action suit or proceeding CowtH in dis 
*'. . shall be paid or apportioned between the parties in such 9^*"*^^^ ^' 
''manner as the judge shall think fit." This confers an absolute 
discretion over costs upon the court and when the judge has exer- 
cised his discretion no appeal will lie from his order {Plumb v. 
Craker, 16 Q. B. D. 40). If the judge abstain from giving any "special 
direction," (which apparently he is hereby authorised to do) the costs 
are to abide the result of the action. This appears not wholly consis- 
tent with the commencement of the section which seems to enjoin a 
particular course upon the judge, while the concluding portion seems 
to leave it optional The discretion hereby given is of course subject 
to such special "provisions relating to costs as may be found in other 
sections or in the rules. Thus by s. 62 where sufficient money is 
paid into court to satisfy the plaintififs demand, and he, neverthe- 
less, proceeds with the case, it is enacted that he " shall pay to the 
defendant ** the costs incurred by him in the said action after such 
" payment and the court shall give judgment for the same accord- 
*'ingly." See also s. 70 as to the costs of a discontinuance. S. 
84 regulates how the costs are to be paid when both parties fail to 
appear at [the trial. S. 85 where plaintiff appears but does not 
prove his case. 

Under this section it appears that the amount of the costs should Costs to be 
in general be fixed at the trial (Thompsmi v. Jtowe, 3 V. L. R. (L.) ^^^^^ a* t"aJ- 
at p. 56 S. C. 3 V. L. R. (L.) 135). But where a judge reserves leave 
to move for a nonsuit he may reserve the question of costs, and need 
not give any direction respecting them until he has decided the 
point reserved {Aiidemon v. Ziegler, 3 V. L. R. (L.) 338). This it is 
conceived, would apply to other rcBervations. 
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Section 47. 



Discretion as 
to costs. 



- The discretion as to costs, it is conceived, is a judicial discretion 
and ought to be exercised according to established principles. Since 
the Judicature A ct where the costs of a trial before a judge without a 
jury are in the discretion of the judge under O. 65 R. 1. the follow- 
ing language has been used by Jessd, M. R. with regard to costs. 
" As I understand the law as to costs it is this, that where a 
'* plaintiff co^les to enforce a legal right and there has been no mis- 
" conduct on his part — no omission or neglect which would induce 
'* the court to deprive him of costs — the court has no discretion and 
" cannot take away the plaintiff's right to costs. There may be 
" misconduct of many sorts : for instance there may be misconduct 
" in commencing the proceedings or some miscarriage in the proce- 
" dure or an oppressive or vexatious mode of conducting the proceed- 
" ings or other misconduct which will induce the court to refuse 
** costs but where there is nothing of the kind the rule is plain and well 
** settled and is, as I have stated it "{Cooper v. Whittingham, 15 Ch, 
D. 504). Under the concluding words of the above-mentionedO. 65 R. 
1. of the Judicature Rules in cases where the trial is before a judge 
with a jury the judge may deprive a successful party of his costs 
for good cause. With regard to what constitutes good cause within 
the meaning of the rule the following statement was made in the 
House of Lords in Huxley v. West London Extension Railway Co. , 
L. R. 14 App. Ca. 26 — " I do not think that any and every reason 
"which may be assigned for disallowing the costs of a successful 
** party must necessarily be accepted as good cause, I shall not at- 
** tempt a complete definition of what is meant by the words, they at 
** all events embrace, in my opinion, everything for which the party 
" is responsible coimected with the institution or conduct of the 
"suit and calculated to occasion unnecessary litigation and ex- 
" pense." per Lord Watson, p. 33. It would appear from the above 
language that the groimds upon which a judge in his discretion may 
refuse costs in the case of a trial before a judge alone are wider than 
and include the grounds upon which a judge for good cause in the 
case of a trial before a jury may withhold costs, so that the decisions 
on the latter part of the section are guides as to the grounds upon 
which a judge sitting without a jury in his discretion may refuse 
costs. 



Jury may I^ ^ J^^ desire to know what amount of damages will carry costs 

inquire what there is no reason why the judge should not inform them {Kilmore 
^oimtcarries ^- ^^^^^^^ ^ j^ j ^^ ^^^ . j^r^Min v. Morris, 2 F. & F. ; Na^h 

V. Milfer, 1 A. J. R. 64, Comyn's Dig. Vol. III. p. 365). 
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Part II — Jurisdiction at Common Law. skctiok 48. 

DIVISION 1. — JURISDICTION AND PRACTICE. 

48. The County Courts shall have jurisdiction to Whatoommon 
hear and determine according to the provisions of this nizaWe h?a°^' 
Act all personal actions where the amount value or „^^^ J^ 

'^ lb. 8. 39. 

<lamages sought to be recovered shall not be more gee 9 and lo 
than Five hundred pounds whether on balance of 53^^** ^* ^ 

account or otherwise, and all personal actions where Personal ac- 
tions and 
the amount value or damages sought to be recovered actions of re- 
shall be more than said sum, if both parties or their ejwtment. 
respective attorneys shall in writing under their hands yjct"^^c*^io8^B 
consent thereto, and all actions of replevin and eject- 23. 
ment as hereinafter enacted. Provided always that cognizable, 
no such court shall have jurisdiction to hear and de- 
termine any action for seduction or breach of pro- 
mise of marriage or in which the title to any toll fair 
or franchise shall be in question, unless both parties 
or their respective attorneys shall in writing under 
their hands consent to any such action being tried . in 
such court, ia which case the said court shall have full 
jurisdiction to hear and determine the same and to 
enforce the decision therein. 

As to local limits of jurisdiction see section 5. 

This section empowers the courts to hear and determine aU Personal ae- 
•*•* personal actions" subject to a few exceptions where the amount "^'^^• 
.sought to be recovered does not exceed £500. Personal actions 
include the ordinary common law actions of contract or tort. But 
where a new right of action is created by a statute it is not quite 
.clear whether the County Courts have jurisdiction to try it unless 
forbidden to 'do so, or whether they only have such jurisdiction 
when it is expressly conferred upon them — as is done by the 55th 
section of the Copyright Act 1869, the 166th section of the Health 
Amendment Act 1883, and the 52nd section of the Minim j Companies^ 
Act 1871. In the Companies' Statute 1864 there is no provision 
enabling trading companies to sue for calls in the County Courts, 
i)ut as by sec. 14 moneys due to companies are declared to be 
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8B0TIOK 48. <« specialty debts," it is presumed that they are recoverable there. 
Similar considerations apply to actions for double rent nnder s. 24- 
of the Landlord and Tenant Act 1864. There may, however, he 
some doubt as to whether an agreement between an attorney and 
client under the Attorneys and Solicitors Remuneration Act 1884 
could be sued on in a County Court. Similar doubts may be enter- 
tained about actions by executors under Lord Campbell's Act and to 
actions under s. 70 of the Landlord and Tenant Act, 1864, to recover 
double the value of goods wrongfully distrained under, and to recover 
treble damages for pound breach under s. .71 of the same Act. It 
seems probable, however, that the County Courts have jurisdiction 
in such cases {Stewart v. J<me8, 1 E. and B. 22, 22 L. J. Q. B. 1). ^ 

The (1) amount (2) value or (3) damages sought to be recovered 
must not exceed £500 " whether on balance of account or otherwise. " 



Amount how 
cfdculated. 



The present English Act differs from the Victorian. The Elnglish 
Courts for many years have had jurisdiction not only where the 
statutory amount is a claim whether 'on balance of account or other- 
wise," but also where it is a claim f or a " balance . . after an admit- 
ted set off of any debt or demand claimed or recoverable by the 
defendant" (51 and 52 Vict. C. 43 ss. 56 and 57 which last is the 
same as 19 and 20 Vict. C. 108 s. 24). In the Victorian Act the Courts 
have jurisdiction only where the amount sought to be recovered 
arises * * whether on balance of accoimt or otherwise. " The difference 
between them is considerable. For it has been decided that the 
phrase " on balance of account or otherwise" refers to a balance 
ascertained before action brought, which may be done either by 
agreement or by payment on accoimt before action (i?. v. PoMman, 
4 W. W. and a'B. (L.) 211 ; Kimpton v. WUky, 9 C. B. 719, 19 L. 
J. C. P. 269. Turner v. Berry, 5 Ex. 858, 20 L. J. Ex. 89), and it 
has also been held that it does not include a balance arrived at by 
allowing a set-off, because the plaintiff had no power to determine 
the amount of the set-off, or to compel the defendant to have his 
cross demand tried in a County Court ( Woodhams v. Nexvmaa, 7 C. 
B. 654, 18 L. J. C. P. 213 ; Avards v. Rhodes, 8 Ex. 312, 22 L. 
J. Ex. 106). Nor, it seems, could a plaintiff who had reduced his 
claim by allowing a set-off confer jurisdiction on the court by offer- 
ing to abandon the excess at the trial. {Avard v. Rhodes, sfiqyra). 
It was apparently in consequence of these decisions that the Act 19 
and 20 Vict. c. 108 s. 24 was passed to enlarge the power of the 
court by giving it jurisdiction where the balance is obtained by 
allowing " an admitted set-off." But that extension has not been 
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adopted by the Legislature in Victoria where the plaintiff has not Section 48. 
been empowered by statute to reduce the amount of his claim by 
allowing a set off for the purpose of bringing the case within the 
jurisdiction of the County Court. 

Where a defendant in the County Court claims a set-off which is Set-off beyond 

* tin f* iiiPis- 

beyond the limit of the jurisdiction and the judge is satisfied of its ^| jction. 

h(md fides it has been held that he cannot try the case, and that his 

jurisdiction then ceases. {Johnston v. CoXy 1 V.L.R. (L.) 284; 

R. V. Cope, exp, Bawson, 9, V.L.R. (L.) 294; Wynne v. Barnard, 

5 W. W. and a'B. 35 ; May(yr of London v. Cox, L.R. 2 Ex. J. Ap". 

263). But by s. 57 of the Judicature Act the law has apparently Counterclaim 

been altered, and the judge may now dispose of " any defence or jurisdiction. 

counterclaim " involving matter beyond the jurisdiction of the court 

so far as it relates to the demand of the plaintiff. If the defendant, 

instead of pleading his set-off as a defence, were to advance it by way 

of counter-claim no relief could apparently be given to him in the 

County Court — though it might operate as a defence. Defendant 

may counter-claim beyond the jurisdiction and the Court may try it 

and give relief in so far as it operates as a defence to the claim only. 

{Beech v. Martin, 12 V. L. R. 571). 

An action for contribution where the joint liability exceeds the Contribution, 
sum of £500, but the amount which the defendant is liable to con- 
tribute is within it, may be maintained in a County Court. 
{Parker v. Wood, 2 A. J. R. 55). 

The rehearing before the Supreme Court of a County Court action Amount on a 
does not enlarge the jurisdiction as to amount. {Bernstein v. rehearing. 
Blashki, 3 V. L. R. 145). 

In actions for the recovery, or for the detention, of property, the \''alue. 
value of the property is the test whether the County Court has 
jurisdiction to hear the case, and if in the course of the case the 
defendant can show that the property in dispute is of more value 
than £500 the jurisdiction of the court will cease. {Taylor v. 
Addyman, 13 C. B. 309, 22 L. J. C. P. 94 ; Leader v. Rhys, 10 C. 
B. N. S. 369, 30 L. J. C. P. 345). In a case brought to recover a 
deposit receipt for a sum of money exceeding the statutory amount, 
it was held that the action might be brought in the County Court, 
as the value of the receipt was not its amount, but the cost and 
trouble the plaintiff would be put to in proving his title to the 
money without it. {CJecjrj v. Barf ft a, 56 L. T. 775). 
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Damages. 



Consent. 



Section 48. The amount of the consideration for a contract does not affect the 
jurisdiction of the court so long as the amount or damages sought to 
be recovered for a breach lof it are within the jurisdiction of the 
court. {Cavanagh v. Sack, 3 V. L. R. (L. ) 259, over-ruling some 
previous decisions). Accordingly if the plaintiff has suffered 
damages in excess of the statutory limit, but only seeks to recover 
an amount within the limit, the court has jurisdiction to hear the 
action. {Bodger v. Nichdh, 28 L. T. 441). 

The consent here required can only be given in an action that has 
been commenced in the County Court, but apparently this power to 
•consent does not extend to equity proceedings. There is no power 
to order by consent that a case which has been commenced in the 
Supreme Court shall be tried in the County Court. {Freeih v. HineSy 
6 A. L. T. 267). Nor if the parties themselves agree that a 
Supreme Court action shall be tried in the Coimty Court, has the 
Judge of a County Court jurisdiction to try it. The action must be 
commenced de novo in the County Court. {Pearce v. Winkworth, 
28 L. T. 710). 

Actions for (1) seduction (2) breach of promise of marriage (3) 
or in which the title to any toll, fair, or franchise shall be in question 
cannot be tried in the County Court unless either the parties con- 
sent or the cases are remitted by the Supreme Court. 

It has been held that a County Court is not the proper tribunal to 
try the right to an office such as that of town clerk of a borough. 
(Smith V. Mayor ofCluneSy 5 W. W. and a'B. (L.) 86). The proper 
course is by application to the Supreme Court for a mandamus or 
perhaps for a quo warranto which are not personal actions. 



Actions not 
triable. 



Title to an 
office. 



TolL On the word " toll" in this section two decisions have been given. 

In the first it was held that there may be a distinction between a 
title to a toll and the liability of a person to pay it in respect of a 
particular article. Thus where the right to levy a toll under a 
statute was admitted, but a question was raised as to whether the 
statute conferred a right to levy the toll on empty waggons, it was 
held that the title to the toll was not in question but only the con- 
struction of the statute [Hmit v. G. N, Ry. Go,, 10 C. B. 900, 20 L. 
J. Q. B. 349). But where the existence of the toll is denied, or the 
right to levy it is disputed, a question of title to it does arise. Ac- 
cording^ in the second case where it was contended that the Act did 
not confer the right to levy the toll it was held tlicat the court had no 
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jurisdiction to decide the point, though the solution of the question Section 48. 
depended upon the interpretation of the Act (Adey v. Trinity House, 
22 L. J. Q. B. 3, 1 E. & B. 72 ; Beg. v. Everett, 1 E. & B. 273). The 
distinction is not very obvious. 

The mere assertion of title is not sufficient to oust jurisdiction. Title. 
It is the duty of the judge to enquire and decide if the claim of title is 
bo7idJlde (Tilley v. Harvey, 17 L. J. Q. B. 357 ; Lloyd v. Joiies, 6 
C. B. 81 ; Wickham v. Lee, 12 Q. B. 521 ; Emery v. Bamett, 27 L. J. 
C. P. 216). If a question of title appears on the face of the pro- 
ceedings the jurisdiction is ousted at once (Timothy v. Farmer, 7 
C. B. 814). 

The County Courts have jurisdiction over copyright and patent Copyright 
cases by virtue of the 55th section of the Copyright Act, 1869). The I'atents. 
jurisdiction conferred by this section seems to be co-extensive with 
that of the Supreme Court {Shepherd v. Patent Pavement Co.y 5 
A. J. R. 27). 

By the 166th section of the Health Amendment Act, 1883, local Demands of 
boards may sue in the County Courts for demands under £250. 

Under the Employers' Liability Act, s. 8, actions for compensa- Employers' 
tion must be brought in the County Court. LiahUity Act, 

By the 52nd and 53rd sections of the Mining Comjmnies' Statute, Calls inMining 
1871, calls due to mining companies may be recovered in the County •^^^P^'^^^^* - 
Courts. 

The English County Court Act contains a section which enacts Price of 
that no action shall be maintained for the price of liquor consumed liQ^o^** 
on the premises where it is sold (51 & 52 Vic. C. 43 s. 182). There 
is no corresponding section in th« Victorian Act, but a provision to 
the same effect will be found in s. 138 of the Licensing Act, 1885. 

The rules of substantive law which are declared by the Act, are, Judicature 
by this section, to be in force in the County Courts, but it does not ^^ ^' ^ 
apply to the rules of practice introduced into the Supreme 
Oourt by the Judicature Act, "Practice" and "Procedure," are 
convertible terms, and denote the mode of proceeding by which a 
legal right is enforced as distinguished from the substantive law 
which gives or defines the right (Poyser v. Minors, 7 Q. B. D. at pp. 
333, 335, 388). For the rules of substantive law enacted by the 
Judicature Act, see ss. 8 and 9 of that Act. 
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Sbotion 45). The Judicature Act contains some important provisions with 
Judicature respect to the jurisdiction of inferior courts. The only section which 
Act s. 71. expressly mentions the County Courts is the 71st which is as 

follows: — "Nothing in this Act shall be deemed to aflfect the 
practice procedure or fees of any County Court or to take away any 
right to have any class of cases heard and determined in a County 
Court. " There is no similar section in the English Acts. It means 
that the practice of the County Court is to remain unaffected by the 
Judicature Act until it shall be altered, as it always may be, by the 
judges of that Court by rules framed for the purpose {Griffin v. Ross, 
11 V. L. R. (L.) at 185). In short it seems to be merely a declaratory 
enactment. 

Certain ac- 49. If any action shall be instituted after the com- 

tions in Su- . i r>i /-n 

preme Court mencement of this Act m the Supreme Court for any 
"Qmruy Court ^^^^ other than on a bill of exchange or promissory 
st(Uute im9.'' j^Q^Q fQj, which a plaint might have been entered under 
this Act, it shall be lawful for a judge of such court 
before an appearance is entered by the defendant, if 
final judgment shall not have been signed by the 
plaintiff, to order that upon payment by the defendant 
to the plaintiff within* a time to be named in such 
order of the debt for which such action is brought 
without costs all further proceedings shall be stayed ; 
and thereupon in case default shall be made in pay- 
ment of such debt it shall be lawful for the plaintiff at 
once to sign final judgment for the said debt and for 
the costs hereinafter mentioned as if no such order 
had been made ; and in that case the costs of and oc- 
casioned by the said application as well as the costs 
of such action shall be taxed in the ordinary way, and 
the plaintiff may upon such judgment issue execution 
according to the course and practice of the court. 

The. application should, it is conceived, be by summons, and it 
would seem that the plaintiff is not entitled to the costs of appear- 
ing at the hearing unless default shall be made in payment of the 
debt {Colonial Mntval Company v. Sl-initer, 9 A. L. T. 87). This^ 
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may be intended as a penalty on the plaintiff for suing in tHe Section 50. 

Supreme Court when he might enforce his claim in the County 

Court. This procedure may occasionally be resorted to with 

advantage by a defendant who is served with a specially indorsed 

writ. It is not clear to what extent it would be available to a 

defendant who admits a part of the debt sought to be recovered but 

denies the rest, or whether he can resort to it all. No provision is 

made for the defendant's costs of the application, and in general he 

'ought to pay them himself, but it is conceived that under 0. 65 r. 1, 

they are in the discretion of the judge, and that if the plaintiff was 

shown to have unreasonably or oppressively issued the writ, the 

judge could order him to pay the defendant's costs of obtaining the 

order. There should be an affidavit in support of the application 

showing that an appearance has not been entered, that the time for 

entering one has not expired, that final judgment has not been 

signed, and that the action is one that could have been commenced 

in the County Court {ColaiiioU MtUuoU v. Skinner, 9 A. L. T. 87). 

50. Where in any action of contract brought oi* In certain 
commenced in the Supreme Court (not being an action Supreme 
which might heretofore have been brought in the may order 
Supreme Court under section nineteen of " The In- tHed in the 
struments and Securities Statute 1864") the claim en- ^"""^^^ ^'^^*- 

^ . Ih. s. 42. 

dorsed on the writ does not exceed Five hundred -^ ^^d 31 
pounds or where such claim although it originally J^j^' ^' ^^^ 
exceeds five hundred pounds is reduced by pay- 
ment, an admitted set-off or otherwise, to a sum 
not exceeding Five hundred pounds, it shall be 
lawful for the defendant in the action within 
eight days from the day upon which the writ 
shall have been served upon him, if the whole or 
part of the demand of the plaintiff be contested, to 
apply to a judge at chambers for a summons to the proceedings 
plaintiff to show cause why such action should not be ^^^[4^^®^ ^ 
tried in the County Court or one of the County Courts 
in which the action might have been commenced, and 
on the hearing of such summons the judge shall unless 
there be good cause to the contrary order such action 
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SEcnoN 50. to be tried accordingly, and thereupon the plaintift 
shall lodge the original writ and the order with the 
registrar of the County Court mentioned in the order, 
who shall appoint a day during some sitting for the 
hearing of the cause, notice whereof shall be sent by 
post or otherwise by the registrar to both parties gr 
their attorneys; and the cause and all proceedings 
therein shall be heard and taken in such County 
Court, and as if the action had been originally com- 
menced in such County Court ; and the costs of the 
parties in respect of the proceedings subsequent to the 
order of the judge of the Supreme Court shall be al- 
lowed according to the scale of costs in use in the 
County Court, and the costs of the proceedings pre- 
viously had in the Supreme Court shall be allowed ac- 
cording to the scale in use in such latter court. 



Oases which 
may be re- 
mitted. 



Payment set- 
oflf. 



There are three classes of cases which may be remitted to the 
Comity Court for trial (1) actions of contract in which damages not 
exceeding £500 are claimed (2) actions of tort and for breach of 
promise of marriage, the plaintiffs in which have no visible means of 
paying thecosts(s. 51) (3) suits in equity brought in the SupremeCourt 
which might have been commenced in the County Court (s. 124). This 
section which is derived from the English County Court Act of 1867, 
enables a judge of the Supreme Court to order an action of contract 
to be tried in the County Court where the amount indorsed on the 
writ does not exceed £500 or where the plaintiff's claim is reduced 
within the statutory limit **by payment, an admitted set-off, or 
otherwise." These words differ in their effect from the phrase " on 
balance of an account or otherwise" in s. 48. For the amount due 
as the balance of an account cannot, it has been held, be arrived at 
by allowing a set-off (see ante note to s. 48). It seems therefore 
to follow that an action which could not have been commenced in 
any County Court under the 5th section, because the claim was only 
reducible by a set-off, may be remitted under this section. But it is 
enacted by this section that a defendant can only have an action 
remitted to a court in which it ** might have been commenced" 
( Waterhxmse v. Haiidow, 14 V. L. R. 226 ; cf. Curtis v. Stovin, 22 
Q. B. D. 513). The result would thei-efore seem to be that a 
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defendant cannot resort to "an admitted set off" for the purpose of Section 51. 
obtaining the order. At all events if he can, the set off may, it seems 
be admitted by the plaintiff on the writ, although it is not assented 
to by the defendant {PercivoU v. PecUey, 18 Q. B. D. 635, and see 
Wokshy V. Goidston, L. R. 1 C. P. 567). It has been held by the 
Court of Appeal that the words "payment and set-off" apply to 
payment and set-off before action brought, and do not apply to 
payment into court after the writ has been issued. Accordingly a 
defendant cannot have the action remitted on paying money into 
court {Foster v. Usherwood, 3 Ex. D. 1 ; Osborne v. Hamburg, 1 Ex. 
D. 48, and see Gray v. Hopper, 21 Q. B. D. 246, decided on the 
English Act of 1857 ; Hodgs<m v. Bell, 24 Q. B. D. 525). And the 
above rule is not affected by the fact that the parties have consented 
to the action being remitted when the payment was after action 
brought {Foster v. Ushertoood, supra). An action to recover £500 
with a claim indorsed on the writ for ** interest thereon at 5 per 
cent from the date thereof till payment or judgment" cannot be 
remitted {Insley v. Jonies, 4 Ex. D. 16) and where in an action which 
cannot be remitted the order is refused no terms as to costs can be 
imposed on the plaintiff {ibid). 

The application can only be made by a defendant, and must be Ohuh on 
made within the time limited, viz., 8 days from the service. But pla^i^ti"' 
when the application is made it lies upon the plaintiff to show that 
the action should be tried in the Supreme Court {Fairbaim v. Cox, 
7 A. L. T. 110 per Higinbotham, C. J.) In actions against a firm 
it has been said that all the members must join in the application 
and each of them should make the affidavit required {Chambers v. 
Henriques Bros., 9 A. L. T. 53.) 

The County Court has jurisdiction over the costs before and aftei Costs. 
transmission {Moodie v. Stewart, 23 L. T. N. S. 465). 

51. It shall be lawful for any person against whom Actions for 

,. . • Ml 1 Ml 1 iiialicious pro- 

an action tor malicious prosecution illegal arrest illegal secution etc. 
distress assault false imprisonment libel slander sedue- Supreme 
tion or other action of tort or any action for breach remitted to 
of promise of marriage may be brought in the Supreme ,,^"^"*fo ^^^^' 
Court to make an affidavit that the plaintiff has no 30 and 31 
visible means of paying the costs of the defendant ^ j^q* ^* 
should a verdict be not found for the plaintiff* and 
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46 CERTAIN ACTIONS MAY BE " REMITTED. 

Section 51. thereupon a judge of the court in which the action is 
brought shall have power to make an order that 
unless the plaintiff shall within a time to be therein 
afteTonief to Hientioned give full security for the defendant's costs 
^"^^*- to the satisfaction of the prothonotary of the said 

court or satisfy the judge that he has a cause of action 
fit to be prosecuted in the Supreme Court, all pro- 
ceedings in the action shall be stayed or in the event 
of the plaintiff being unable or unwilling to give such 
security or failing to satisfy the judge as aforesaid 
that the cause be remitted for trial before a County 

PoW^GF of 

County Court. Court to be therein named ; and thereupon the plaintiff 
shall lodge the original writ and the order with the 
registrar of such County Court, who shall appoint a 
day for the hearing of the cause, notice whereof shall 

Costs. ^® ^^^^ ^y P^^^ ^^ otherwise by the registrar to both 

parties or their attorneys ; and the County Court so 
named shall have all the same powers and jurisdiction 
with respect to the cause as if both parties had agreed 
by a memorandum signed by them that the said 
County Court should have power to try the said 
action and the same had been commenced by plaint in 
the said County Count, and the cost of the parties in 
respect of the proceedings subsequent to the order of 
the judge of the Supreme Court shall be allowed ac- 
cording to the scale of costs in use in the County 
Courts and the cost of proceedings in the Supreme 
Court shall be allowed according to the scale in use in 
such latter court. 

" Other action The words **or other action of tort" are of general application 
^ ^^ ' and are not controlled by the rule as to verba ejusdem generia 

{Taylor v. Port, 10 V. L. R. (L.) 300, 6 A. L. T. 129 ; Clapham t. 

Oliver, 30 L. T. 365, and Hodsmav v. Maxwell, 14 V. L. R. 121). 

^'^lication '^^^ ^"^^ ground for the application is ** that the plaintiff has no 
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visible means of paying the costs of the defendant should a verdict Section 51. 
not be found for plaintiflf" (/?. v. Judge of Marylebone, 50 L. T. 97). 
The plaintiff may defeat this application by showing either (1) that 
he has " visible" means or (2) that he has a cause of action fit to be 
prosecuted in the Supreme Court. 

The phrase ** visible means" appears to signify substantial or *' Visible 
apparent means of paying the costs, and not necessarily property "*^^'*^- 
which can be seized by the sheriff and sold {Lea v. Parker y 13 Q. B. 
D. 835). Possession of moveable chattels of just sufficient value to 
pay the probable amount of defendant's costs does not constitute 
visible means {Watson v. McCan, 6 L. R. Ir. 21). An affidavit 
simply stating the in suflSciencyof the plaintiff's means is, if uncontra- 
dicted, sufficient (Heise v. Dewing, 7 A. L. T. 73). The plaintiffs 
means may be located anywhere within or without the jurisdiction 
(Pilley V. PUley, 15 V. L. R. 57). Salary does not constitute 
visible means {Lea v. Parker, 13 Q. B. D. 839). The plaintiff's 
absence from the colony apparently would not matter if he had 
means within {Rismondo v. Ritmuyiido, 11 V. L. R. 541). 

The meaning of the words "fit to be prosecuted in the Supreme *'Fit to Xm 
Court" is not very clear, but that generally acted on is to treat ^^j^^ Supreme 
them as indicating an action presenting exceptional legal difficulties Court." 
{Buzolich V. Fletcher, 3 A. L. T. 15 ; Nantes v. Shire of l^owong, 9 A. 
L. T. 155) or one involving complicated rights (Hodsman v. Maxiodl, 
14 V. L. R. 121, 9 A. L. T. 195). 

• At a conference of the judges the practice as to applications under Application 
this section was settled as follows : — The application for the *^^^^ made. 
conditional order mentioned in the section must be made on 
summons calling on the plaintiff to show cause why such order 
should not be made. If, on the return of the summons, the plaintiff 
cannot show that he has "visible means" the order is made, and 
within the time mentioned in it the plaintiff has either (1) to give 
the security for costs or (2) to satisfy a judge that his action is a 
fit one to be jprosecuted in the Supreme Court. If he does 
neither within the time limited, the conditional order makes itself 
absolute. If he does the first he merely gives notice in writing to 
the other party. If he proposes to do the second he should give 
notice in writing to the other side that on a certain day at a certain 
time within the time limited in the order, he will appear before 
a judge to satisfy him that he has a cause of action fit to be 
prosecuted' in the Supreme Court. The defendant can attend or not 
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48 PRACTICE ON REMITTING CASE. 

Section 51. as he pleases. If the judge be satiated that the plaintiff has such 
fit cause of action an order will be made allowing the plaintiff ta 
proceed in the Supreme Court. If the plaintiff fail so to satisfy him, 
the conditional order becomes absolute {Taylor v. Port, 10 V. L. 
R. (L.) 300, 6 A. L. T. 129). This procedure will not be departed 
from even by consent {Colquhmm v. Wylie, 9 A. L. T. 32). 

When made. No time is fixed by the section for making the application, but in 
a recent case it was laid down by Holroyd, J, , after consulting the 
other judges that applications under this section should be made aa 
soon as practicable after the service of the writ, and if not made till 
after the delivery of the statement of claim the reason for the delay 
should be explained {Jackson v. Nathan, 9 A. L. T. 3). 

Plaintiff must After the order has been made the plaintiff has to lodge the 

lodge the original writ and the order with the registrar of the court to which 

writ and order . . . , tt -i i • i i - . . , 

with registrar. ^"6 action is remitted. Until that is done the action remains in the 

Supreme Court which may rescind or vary the order and may en- 
large the time for giving the security ( Welply v. BuM, 3 Q. B. I). 
253). The Act renders it obligatory on the plaintiff to lodge the 
writ and the order, and if he neglect to do so within a reasonable 
time the proper course it seems is to apply on summons for a further 
order directing the plaintiff to lodge the writ and order at once or 
to have the action dismissed ( Wdply v. Buhl, 3 Q. B. D. 80, McCoy v. 
Keane, 9 A. L. T. 61 ; cf. David v. Howe, 27 C. D. 533). When 
the writ and order have been lodged and the transfer is effected the 
action becomes a County Court action as completely as if it had 
been commenced there and it is no longer within the jurisdiction of 
the Supreme Court {Moody v. Stewart, L. R. 6 Ex. 35). The County 
Court has power to deal with the costs incurred in the Supreme 
Court as well as those in the County Court {Bowles v. DraJcCt 8 
Q. B. D. 325), and may stay the proceedings in the action after it 
has been remitted (i?. v. Bayley, 8 Q. B. D. 411). But the judge, 
cannot, it seems add a defendant without his consent {Mullereisen v. 
Bannister, 20 Q. B. D. 667). 

Appeal An order remitting an action may, it seems, be the subject of an 

appeal. If a judge refuse to remit, the court will not review his 
decision {Palmer v. Roberts, 29, L. T. N. S. 403). But where the 
order is made remitting the action it may be rescinded but the 
court will not in general interfere unless the decision is obviously 
wrong {Jennings v. General Omnihm Co., 30 L. T. 266 ; Bippon v. 
Joyce, 31 L. J. C. P. 475). All the affidavits used before the 
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REMOVAL OF ACTION INTO SUPREME COURT. 49 

judge should be produced on the hearing of the appeal {Holmes v. Section 52. 
Mounmephen, L. R. 10 C. P. 474). 

52. In any action in the County Court where the Removal into 

, Supreme 

amount claimed shall exceed fifty pounds, the defend- Court ©faction 

ant may apply to a judge of the Supreme Court in ix)unds. 

chambers for a summons to the plaintiff to show cause ^^' *• ^^• 

why such action should not be tried in the Supreme Vict. c. 108 as. 

Court ; and the judge if it shall appear to him that ' 

such cause is one more fit to be tried in the Supreme 

Court than in the County Court shall in his discretion 

make an order that the plaint summons shall be filed 

with the prothonotary of the Supreme Court, and the 

cause be heard in such court as though originally 

commenced in such court ; and such order shall be 

made upon such terms as to payment of costs and 

security for a paying into court debts costs or any 

part thereof respectively or upon such other terms 

as such judge shall think fit ; but in such case should 

the plaintiff recover a verdict he shall be entitled to 

full costs. 

There are several classes of cases which may be removed from the Caaea which 
County Court into the Supreme Court (1) cases removable ^y ^^^*^ ^- ^^o ^h 
certiorari as to which see sec. 147 and notes thereto, (2) cases under Supreme 
this section where the claim exceeds £50 and the cause of action is ^^^ * 
more fit to be tried in the Supreme Court than in the County 
Court (3) actions of ejectment or for damages for ** injury to realty" 
if it appears that "title" to lands or hereditaments of greater 
" annual value" than £50 would be affected by the decision (s. 53), 
(4) all equity suits brought in the County Court (s. 123). An order 
has been made for the transfer to the Supreme Court of an action 
which involved important points of law {Buzolich v. Fletchery 3 A. 
L. T. 15) and it would seem that a similar order might in some 
cases probably be made in cases under The StcUute of Wrongs, 
Lord Campbell's Act (see ^orfswaw v. Maonvdl, 14 V. L. R. (L.) 121. 
Under a somewhat similar enactment the Court of Exchequer 
refused to remove a case in which the amount to be recovered was 



Digitized by 



Google 



50 



REMOVAL OF ACTION INTO SUPREME COURT. 



Section 52. small {SolorMyn v. Lmidoiid^c., By. Go. 10 W. R. 59). But where a 
considerable sum was at stake and where the affidavit of the 
defendant's attorney stated that difficult questions of law would 
arise as to the construction of an agreement and the admissibility of 
evidence, the case was removed although the affidavit of the 
plaintiff's attorney denied that such difficult questions would arise 
{Reesy. Williams, 7 Ex. 51, 21 L. J. Ex. 24). 

Pleadings. Semble — no pleadings are required in an action removed into the 

Supreme Court under this section [Buzolich v. Fletcher, Supra). 

Procedure. The summons is to show cause why the action should not be 

'* tried " in the Supreme Court. The order is that it be "heard " 
in the Supreme Court "as though originally commenced in such 
Court." The section does not state that the action is to be " con- 
tinued and prosecuted in the Supreme Court as if it had been origin- 
ally commenced therein " (as to which see Davies v. Williams, 13 C. 
D. 550) nor is it enacted (as in s. 53) that the proceedings in the 
County Court shall be discontinued when the order of removal is 
made. Again it is not stated whether the proceedings after the 
" trial " or ** hearing " (such as the entry of judgment and issue of 
executions) are to take place in the Supreme Court or the County 
Court. If the action be transferred into the Supreme Court for the 
purposes of trial only the other proceedings ought to be in the County 
Court. This section may be compared with s. 26 of the English 
County Courts Act 1856'* 19 and 20 Vict., C. 108. Under it a 
superior court in England could order an action commenced in it to 
be tried in a County Court. The action however remained in the 
superior court and although ** heard " or ** tried " in the lower court 
all proceedings after trial had to be taken in the High Court (see ante 
note to s. 50 and Chitty's Formes, i2th Ed. pp. 790, 791). 



Costs of Plain 
tiff. 



If the plaintiff on the hearing in the Supreme Court should " re- 
cover a verdict " he will be entitled to " full costs." That is, costs 
between party and party without any special order from the judge 
{Gerard v. Kreitmayer 2 V.R., (L.) 174.) 



Verdict The expression "recover a verdict" seems to have been used on 

the assimiption that all cases under this section must be tried before 
a jury even in cases that had they remained in the County Court 
would have been tried by the judge without a jury. 
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REMOVAL OF ACTION OF EJECTMENT. 51 

53. In any action of ejectment or for damages for Skcttions 53 
injxxry to realty, the defendant in any such action of ; 



Removal of 

ejectment or his landlord, or the defendant in any action of ejeot- 

1 • n 1 /• • • i 1 'ji merit or tres- 

such action for damage for nijury to realty, may with- i>as8. 
in one month, provided the cause has not been sooner ^' *• '^^• 
heard from the service of the plaint summons, apply to c. I42i s. 12 
a judge at chambers for a summons to show cause 
why such action should not be tried in the Supreme 
Court on the ground that the title to lands or heredita- 
ments of greater annual value than fifty pounds 
would be affected by the decision in such action ; and 
on the hearing of such summons the judge if satisfied 
that the title to other lands would be so affected, may 
order such action to be tried in the Supreme Court, 
and thereupon all proceedings in the County Court 
shall be discontinued, and the judge may make such 
order as to costs as he shall see fit. 

An application under this section should, it is apprehendde, be Procedure, 
supported by an affidavit showing that the title to lands of greater 
annual value than £50 would be affected and the judge, if satisfied 
that the title to " other lands" would be so affected, will make the 
order. A bmid-Jide question of ownership is a question of title 
{Pearson v. GrazeJiook, L. R. 3 Ex. 27) so is a dispute as to whether 
the whole or a part of a house is included in a lease [CJteioy. Holroydy 
8 Ex, 249„22L. J. Ex. 95.) 

The rent at which the land would let is the fair criterion of Annual value 
annual value {Elnton v. Rone^ L. R. 4 Q. B. 4). 

The effect of the order, it is submitted, is to discontinue all pro- Effect of order 
-ceedings in the County Court and to transfer the action completely 
to the Supreme Court in which all subsequent proceedings must be 
^ taken. 

DIVISION 2. — CAUSES AND PARTIES. 

54. Causes of action of whatever kind, provided Joinder of 
they be by and against the same parties and in the action. 
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52 CAUSE AND PARTIES. 

Section 55. game rights, may be joined in the same suit in any 

ih. s, 46. County Court ; but the court shall have power to 

Vic?^ ^^ prevent the trial of different causes of action together, 

c. 76 s. 41. jf g^gjj ^j^gj^j would be inexpedient or inconvenient, and 

in such case may order separate trials to be had. 

Proceeding^ Provided in any proceedings under this Act by a man 

and ^fe.'* ^^^ ^^^ wife for an injury done to the wife in respect 

lb. 8. 40. of which she is necessarily^ joined as a co-plaintifF, ii> 

shall be lawful for the husband to add thereto claims 

in his own right. Provided that in the case of the 

death of either of them, such suit so far only as relates 

to the causes of action (if any) which do not survive 

shall abate. 

Demands not 55. It shall not be lawful for any plaintiff to divide 

to be divided ^ . . 

into two suits, any cause of action for the purpose of bringing two or 
more actions in any of the said courts ; but any plain- 
tiff having cause of action for more than the amount 
for which a plaint might be entered under this Act, 
may abandon the excess, and thereupon the plaintiff 
lb. 8. 47. shall on proving his case recover to an amount not 

^ ^<)^^^^g^^^** exceeding Five hundred pounds; and the judgment 
gf the court upon such plaint shall be in full discharge 
of all demands in respect of such cause of action, and 
entry of the judgment of the court shall be made- 
accordingly. 

Dividing cause The tenn *' cause of action" means cause of one action; and is not- 
limited to an action on one separate contract ; this construction, 
however, does not embrace aU contracts executed, however uncon- 
nected and dissimilar in character, which could be included in one 
indebitatus count ; but applies to the cases of tradesmen's bills in 
which one item is connected with another in the sense that the 
dealing was not intended to terminate with one contract but to be 
continuous ; so that one item, if not paid, should be united \^dth 
another, and form an entire demand. (Grimhiy v. Akroydy 17 L. J., 
Ex. 157 ; Boiisey v. Wordsworth, 25 L. J. C. P., 205 ; Wood v. Perry ^ 
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ABANDONMENT OF EXCESS. 53 

18 L. J. Ex 161.) On this principle it has been held that rent in Section 56 
.arrear and a demand of double value for holding over after notice to 
quit are separate causes of action. ( Wickham v. Lee, 18 L. J. Q. B*, 
21). So also money lent and work and labour done — where it did 
• jaot appear that the items were connected or that the parties had 
-ever treated them as forming one demand. (Kimpton v. Willey 19 
L. J. C. P., 269. See also BrunsMU v. Pmodl, 19 L. J., Ex. 362 ; 
Nealex. Ellis, 12 L. J. Q. B. .329; Richards v. Marten, 23 W. R. 
as, Ex). 

The mere fact of suing for a portion of an entire demand is not an Abandonment 
•abandonment of the excess ; but some act of abandonment in the o^ excess. 
'Court is necessary. {Vines v. Arnold, 19 L. J. C. P., 98 ; Brunshill 
V. Powell, 19 L. J., Ex. 362). The abandonment of the excess 
under this section need not have appeared upon the plaint or par- 
ticulars of demand ; if the excess was abandoned at the hearing 
and a minute then made of it by the judge, that is sufficient. 
{Isaac V. Wyld, 21 L. J., Ex. 46). But it must have been the act of 
the plaintiff or his agent and not that of the judge. {Hill v. Swift 
24 L. J., Ex. 137). But where a plaint is entered and a summons 
taken out for a larger amount than the jurisdiction of the County 
Court allows, the plaintiff has no power to abandon the excess at 
the trial, so as to give jurisdiction over the diminished amount. 
(Nihill V. Coonan, A. R. 6 July, 1860 ; Kerferd <t* Box, 113, see also 
Hopper V. WarburtOTi., 32 L. J. Q. B. 104; Avards\. Rhodes, 22 
L. J., Ex. 106). Although the subject matter of a suit be of a 
value beyond the limit of the jurisdiction of a County Court, the 
plaintiff may, having on the face of the proceedings i.e., on the par- 
ticulars of demand abandoned the excess, maintain the suit for an 
amount within that limit. {Jensen y. Hagan, 3 V. L. R., 21). A 
general indefinite abandonment in the plaint '* of all excess of any 
claim over and above the sum of £250" is sufficient to bring a case 
within the jurisdiction of the County Court. ( Waamian v. McAvliffe, 
5 V. L. R. 48) giving credit as on a contra account for the excess of ^ 

a claim over £20 has been held not equivalent to an abandonment of 
the excess as to bring the claim within the jurisdiction of the jus- 
tices imder Act No. 1105 {Justices Act, 1890), sec. 70. {R v. Cahill, 
exparte Pattoi^, 4 V. L. R. (L.) 195). 

56. No action shall be brought in any County ^?^^^°^^;^^ 
Court upon the judgment of a Supreme Court. Supreme 
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64 ACTION AGAINST PERSON JOINTLY LIABLE. 

Secjtion 57. Nor will an action lie in the Supreme Court on a judgment re- 
~ ': covered in a County Court {Berkeley v. ElderJdn, 1 E. and B. 805, 22^ 

L.J., Q.B., 281.) But such judgment is a bar to .an action in the 
Supreme Court in respect of the same matter {Austin v. MUh^ 9 Ex. 
288, 23 L.J., Ex. 40.) Nor will an action be maintainable on an in- 
terlocutory order for costs {Sheehy v. Professional Ass. Co., 2 C. B. N. 
■ S., 211, 26 L.J. C.P., 301). An action may be maintained in the 
Supreme Court on a judgment of the N.S.W. District Court {Jones- 
V. Heed, A.R., June 1890.) 

lb, «. 48. 57. Where any plaintiff shall have any demand re- 

Vict 0. 108 coverable at law under this Act against two or more 

^* persons jointly answerable it shall be sufficient if any- 

one of several r J J ^ J 

persons liable of such persons be Served with process and judgment , 
lb. 8. 49. ^^y ^^ obtained and enforced against the person or 
9 and 10 persons so served notwithstanding that others jointly 

8. es! liable may not have been served or sued or may not 

be within Victoria ; and every such person against 
whom judgment shall have been obtained under this- 
Act and who shall have satisfied such judgment shall 
have the same rights and remedies as if he had been 
sued in the Supreme Court and not pleaded such non- 
joinder in abatement. Provided that it shall be lawful 

Proceedings to for the defendant at such time before the return day 
jom other ^ '^ 

defendants, of the plaint summons as shall be fixed by general 

rules under this Act to take out a summons return- 
able before the judge at chambers calling upon the 
plaintiflT to show cause why some other person or 
persbns to be named in such summons should not be 
joined as co-defendant or co-defendants, and upon the 
hearing of such summons the judge may direct that all 
*or any of the persons named in such summons shall be 
joined as co-defendants, and may direct the service of 
the plaint summons when so amended upon the persons 
so joined within such time as he shall direct, and upon 
such terms as to the costs of the application costs of 
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ASSIGNEE AND EXECUTION. 55 

the trial postponement of the trial or striking out any Sections 58, 

of the defendants at the trial or otherwise as in each 

particular case he shall deem fit, or the judge may 
dismiss such summons with costs. . 

The plaintiflf may sue one of several persons jointly liable to him, 
and may recover judgment against the person whom he sues, and 
if the defendant satisfy the judgment ** he shall have the same 
** rights suid remedies as if he had been sued in the -Supreme Court 
" and had not pleaded such nonjoinder in abatement." The rule at 
common law as to joint liability was that in actions on contracts the 
plaintiiF was obliged to sue all the contracting parties, but in actions 
for tort he might sue all the parties implicated or any one of them. 
iScott V. Godwin, 1 B. & P. 67. Sutton v. GlarkCy 6 Taunt 29). 
From this it followed that in actions of tort a defendant could not 
plead the non-joinder of a joint tort feasor — «nd it was a rule that 
there could be no contribution between joint tort fes^sors where judg- 
ment was obtained against them all and execution levied on one 
only. {Merryioeather v. Nixon, 2 Smith L. C). In short one joint 
tort feasor had no remedy against another. In actions of contract a 
judgment recovered in the Supreme Court against one joint debtor 
or contractor is a bar to an action by the plaintiff against the co- 
debtor upon the joint liability, such judgment operating as a merger 
of the cause of action. (King v. Hoare, 13 M. & W. 494). But the 
debtor who pays the debt is entitled to contribution from his co- 
debtor, and might maintain an action for it. (See now O. 16 r. 55 
of the Supreme Court Rules). 

58. It shall be lawful for any assignee executor or Provision for 
administrator to sue and any assignee executor or assignees, 
administrator shall be liable to be sued in any County ^^^' *• ^^• 

See ib s 06 

Court in like manner as if he were a party in his own ^^ ^^^^ '^^ 
right ; and judgment and execution shall be such as in J^^^^ ^ ^^ 
the like case would be given or issued in the Supreme 
Court ;' and no privilege shall be allowed to any 
attorney solicitor or other person to exempt him from 
the provisions of this Act. 

59. In actions or suits by or against assignees of an ^rhidT^Sntiff 
insolvent or executors or administrators or trustees or defendant 

when admitted 
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PLAINT NOTE AND SUMMONS. 



lb, 8. 51. 



Sections 60, qj. persons authorized by Act of Parliament or Council 
to sue or to be sued as nominal parties, the character 
in which the plaintiff is stated to be sued shall be 
taken to be admitted unless denied by notice Served 
on the opposite party in like manner as provided in 
case of special defences. 



76. s. 52. 60. It shall be lawful for any person under the age 

sueoTL^ued!^^ twenty-one years to sue and to be sued in any 
See 9 & 10 County Court subject to the rules to be made as 
c. 95 8. 64: hereinafter mentioned. 



How actions 
to be com- 
menced in 
County Court. 

lb. s. 53. 

See ib. «. 59. 

Particulars. 

Third Sche 
dule. 



Summons. 

Fourth Sche- 
dule. 



Service. 



Misnomers, 
&c. 



DIVISION 3. — PLAINT NOTE AND SUMMONS. 

61. Save as is hereinafter provided no pleading shall 
be allowed in any County Court ; but subject to and 
until the rules as herein provided shall be in force on 
the application of any person desirous to bring a cause 
or suit under Part II. of this Act in any such court 
the registrar of the court shall enter in a register to 
be kept for this purpose in his office in the form or to 
the effect in the Third Schedule to this Act a plaint in 
writing, stating the names and the last-known places 
of abode of the parties the nature of the suit and the 
amount sought to be recovered, and every one of 
such plaints shall be numbered in every year according 
to the order in which it shall be entered ; and there- 
upon a summons in the form contained in the Fourth 
Schedule to this Act or to the like effect (unless a 
special summons as hereinafter provided be required 
by the plaintiff) bearing the number of the plaint shall 
be issued and be served, at the option of the plaintiff* 
and himself or his agent or the bailiff of the court, so 
many days before the day on which the cause is to be 
tried as shall be directed by general rules under this 
Act ; and delivery of such summons to the defendant 
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57 



or in such other manner as shall be specified in such Skction 61. 
rules shall be deemed good service ; and no misnomer or 
inaccurate description of any person or place in any such 
plaint or summons shall vitiate the same if the person or 
place be therein described so as to be commonly known. 

The only part of this section which appears to be in operation is No pleading 
that which enacts that ** no pleading shall be allowed in any County * ^^ 
Court." The rest of the section was only in force "subject to and 
until the rules as herein provided shall be in force." (see Lawt» 
V. Price, 8 V. L. R. (L.) at 253). It has been held that the par- 
ticulars need not contain all the essential averments of the cause of 
action to which they relate. {Mayor of Sandhurst v. Sherbon, 4 W. 
W. anda'B. (L.) 37 ; Ryan v. Topkam, 5 V. L. R. (L.) 281). But it 
is submitted that where a plaintiff has given particulars of one or 
more demands or causes of action he ought not to be allowed to prove 
any other or others unless he amend his particulars so as to include 
them (see the argument of Fellows in Mayor of Sandhurst y.Sherhon, 
ubi mipra). This he may do at any time before or during the trial 
upon such terms as the judge may think fit (sec. 146). The sum- 
mons and particulars of a plaintiff's demand should not be con- 
strued too strictly ; but should have a reasonable construction. 
What should be considered in such case is whether an inaccuracy 
in them could have misled the defendant as to the nature of the 
plaintiff's demand (Stancliffe v. Clarke, 21 L. J. Ex. 129 ; 7 Exch. 
439). So where the plaintiff, a married woman, was nonsuited on 
the ground that the plaint did not state that she had property to 
her separate use. Held, on appeal, that as there are no pleadings 
in the County Court, such statement was not necessary. (Christie v. 
Topham, 5 V. L. R. (L. )281 ). Where the particulars were *'to sinking a 
shaft at, &c.," '* Cr. cash on account £," &c., making a balance the 
same as the sum claimed, it was held that a sufficient groimd of 
action was shown without stating that the shaft was sunk for the 
defendant or further disclosing how he was sought to be made liable 
for it. {Wedlake v. Sargent, 15 Jur. 1134, C. C. A). In an action 
for negligence in allowing defendant's fences to be out of repair 
whereby defendant's horse strayed on to plaintifi^s land and kicked 
his horse, the cause of action was held to be sufficiently described 
thus— "Oct. 26th 1864, one black horse £22." (Lee v. RHey, 34 
L. J. C. P. 212). A plaint stating that plaintiff, a married woman, 
was possessed of certain property without alleging separate estate 
is sufficient (Ryan v. Topham, 5 V. L. R. (L) 281). 
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58 PAYMENT INTO COURT. 

Section 62. In. a plaint in a County Court upon a bill of exchange it is 

sufficient to state the bill according to its tenor as in pleading and 

Plaint on bill not verbatim, noth withstanding the provisions of Rule 2, Ord III. , 

of Exchange, ^s to the form in>he schedule. {Morton v. Jacks, 5 V. L. R. 181). 

In actions for libel in the County Court an innuendo is not required^ 

the plaintiff may make up for it by proof. The plaint gives notice 

m libel ^j^^^ ^j^g plaintiff complains of the words and intends to urge that- 

they have a libellous meaning (0^ Medley v. Elder, 2 V. L. R. 39, 

per Fellows, J). 

What persons The rules of a Building Society diily enrolled imder 6 and 7 Wm, 

may brmg a jy ^, 32, provided that all disputes be referred to two justices 
cause or suit. ' ^ ^ 

pursuant to 10 Geo. IV., c. 56, section 27. Held, on motion for a 

Tnayidamus, that the jurisdiction o^ the County Court did not extend 

to any disputes between the members of such societies, {exparte 

Payne, 18 L. J. Q. B. 197). 

Service of Service of a plaint summons may be affected by service of a copy 

plaint. thereof, the original being produced on demand. R. v. Bindon 

exparte Ah Soon, 2 V. L. R. 284 ; Goggs v. Huntingtoioer, 12 M. and 

W. 503). 

Sufficiency of Whether the service is good is a matter for the decision of the 

service. judge. ( WcUers v. Handley, 6 D. and L. 88 ; Robinson v. Lenaghan,. 

2Exch. 333, 17 L. J. Ex. 174; Zohrahv. Smith, 17 L. J. Q. B. 

174). 

Description of "Trustee" is not a sufficient description of the occupation of 

person in plaintiff. Held on appeal that plaintiff was properly nonsuited on 

refusal to amend. {Shaw v. Hamilton, 2 A. J. R. 86). 

DIVISION 4. — PAYMENT INTO COURT. 

62. Any defendant in any action in a county court. 

Payment into within such time as shall be directed by* general rule& 

^"^' under this Act, may pay into court such sum of money 

lb s, 82. '^ ^^ shall think a full satisfaction for the demand of 

the plaintiff, together with the costs incurred by the 

plaintiff, up to the time of such payment and of 

delivering the notice next hereinafter mentioned, such 

Notice of pa ^^^^ ^^ ^ fixed by the registrar according to the scale 

ment. framed under this Act; and notice of such payment 
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shall be communicated by the registrar of such court to Skction 62> 
the plaintiff by causing the same to be delivered at or 
posted within two days to his usual or last-known 
place of abode or business, and the said sum of money 
shall be paid to the plaintiff ; but if he shall elect to 
proceed and shall recover no further sum in the 
action than shall have been so paid into court, the 
plaintiff shall pay to such defendant the costs incurred Costs. 
by him in the said action after such payment, and the 
court shall give judgment for the same accordingly. 

This section enables the defendant to pay money into court to 
satisfy the plaintiff's demand and leaves it to the rules to prescribe 
the time within which the payment must be made. 

Payment into court has in many cases an important effect, for it Its effect as an 
operates as an admission of the cause or causes of action set forth in 
the plaintiff's particulars. Indeed a payment into court admits that 
there is a cause of action, and if only one cause of action is specified 
in the particulars, it admits that cause of action. Thus in an action 
of conversion where the particulars stated a conversion of specific 
goods payment into court was held to admit the conversion com- 
plained of. {Lawes v. Pricey 8 V. L. R. (L.) 250). In an action for a 
fraudulent representation and also for money received by the 
defendant for the use of the plaintiff, it appears to have been held 
that a payment into court not limited to either cause of action was 
an admission of both. The court stated that **the payment into 
"court admits the whole cause of action including the charge of 
"fraud." {RoUmmy. Highett, 9 V. L. R. (L.), 384). Where the . 
plaint contains a common indebitatus count only payment into court 
admits nothing {Bullen and Leake III. Ed. p. 666) except what is 
necessary to recover the money paid in and see the argument in 
{fyHara v. Rochfordy 11 V. L. R. p. 101). In an action for the non- 
payment of money alleged to be due under a special contract, 
where part of the money claimed was paid into court it was held 
that the payment did not admit the whole cause of action but only 
the making of the contract and the performance of conditions pre- 
cedent in it to such an extent as to entitle the plaintiff to recover 
the amount paid into court and no more. {Kelly v. Shire of Oakleigh 
9 A. L. T. 56). If part of a debt or money claimed in an action on 
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Section 63. the common counts or one of them be paid into court, it is an admis- 
sion of the plaintiffs cause of action to the extent of the money 
paid into court, but no further [Hobson v. Stoneham 13 V. L. R. 
738). 

Costs. In addition to paying money into court in satisfaction of the 

plaintiflfs demand a defendant ought to pay in enough to cover the 
plaintiffs costs. If he neglect to do so, the ' plaintiff may proceed 
with his action and recover the costs of doing so. {Lmves v. Price, 
8 V. L. R. (L.) 250; McEwan v. Dynan, 3 V. L. R. 271). If a 
defendant pays into court sufficient to satisfy the plaintiffs demand 
and costs the defendant is entitled to judgment (Doruddson v. 
Woolcot, 1 A. L. T. 98) and "the plaintiff shall pay to such defendant 
the costs incurred by him in the said action after such payment, and 
the court shall give judgment for the same accordingly. " 

Payment into I^ ^^e Supreme Court a defendant may plead payment into court 
Court with together with a denial of liability except in actions for libel or 
liability. slander. Such a plea is treated as an alternative defence to the 

action, and if the defendant succeeds on the issue raised by it he will 
be entitled to judgment and to the general costs of the action 
{BtUlen and Leake, 4th Ed. Part II. p. 292). A similar plea cannot be 
pleaded in the county courts in which all pleadings are prohibited. 
It is doubtful whether a defendant in the County Court is at liberty 
to resort to such a practice {Hobson v. Stoneham^ 13 V. L. R. 738 see 
the judgment of Kerferd J). 

It would seem that payment into court can only be made in what 
are known as common law cases, and that this procedure is inappli- 
cable to suits in the equity jurisdiction. 

DIVISION 5. — JUDGMENT BY CONFESSION. 

63. If the defendant in any action shall agree with 
the plaintiff upon the amount in dispute and upon the 
terms of payment, the plaintiff and the defendant or 
their attorney may in presence of a justice of the 
peace or of the registrar or assistant registrar or of an 
attorney of the Supreme Court sign a consent in 
writing to entering judgment for the amount and 
upon the terms agreed, and the registrar shall subject 
to rules framed as hereinafter mentioned file such 



Equity cases 



Judgment by 
consent. 

lb, 8. 55. 

13 & 14 Vict. 
c. 61 s. 9. 
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DEFAULT SUMMONS. 61 

consent and enter the judgment of the court accord- Section 64 
ingly whether the court is sitting or not ; and such 
judgment shall to all intents and purposes be the same 
and have the same effect and shall be enforced in the 
same manner as if it had been a judgment of the court. 

64. The following provisions shall apply to any Action for 
action in a County Court brought to recover a debt liquidated 
or liquidated demand only, including principal moneys County Court 
and interest on bills of exchange and promissory 
notes : — 

A special summons under Sec. 56 of the County Court Act 1869 
(repealed by this Act) was issued for the value of goods sold and 
delivered the price not having been fixed before delivery. Jleld on 
appeal that this was a liquidated demand within the meaning of the 
section {Brett v. Merini, 2 A. J. R. 161). 



(1) Every such action in a County Court shall be TheAdminis- 

T 1 • 1 1 i? tration of 

commenced by a summons in the torm or justice Act 



to the effect in the Fifth Schedule to this 
Act: 



(2) Such summons may be served in the same How com- 
menced. 
manner as an ordmary summons under YHth Sche- 

this Act may be served : ^"^®* 

Service of 
Summons. 

It is not necessary for the plaintiff to prove personal service when 

the defendant has given notice of intention to defend [Davis v. 

Peirce, L. R. 5 C. P. 435). 

(8) If the defendant do not within ten clear days if no notice of 

defence is 

after such service give notice in writing given judg- 
either by himself or his attorney or prac- entered. 
titioner to the registrar of such County 
Court of his intention to defend, the 
plaintiff may without giving any proof of 
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Section (U. j^jg claim enter final judgment for the 

amount claimed and costs, whether such 
County Court be then sitting or not : 

It has been held that notice of defence under the repealed Sec. 56 
is like a plea and that if the defendant can get it in before judgment 
is signed though more than 10 days have expired since the service of 
the summons that is sufficient {Masterton v. Blair, 2 A. J. R. 16 ; 2 
V. R. (L.) 19). It is essential that the attorney should be enrolled 
imder section 44 of this Act in order to entitle him to give the notice 
of intention to defend. Where the attorney who gives the notice is 
not so enrolled the plaintiff does not, by not treating the action as 
undefended and signing judgment waive his right to bbject at the 
trial. In such a case the judge if asked should adjourn the hearing 
on payment of costs by the defendant to enable him to give the 
notice (/?. v. Cope exparte HtUhnance, 1 A. J. R. 23). Where the 
defendant's attorney gave the notice of intention to defend before 
he had signed the roU and the plaintiff's attorney at the trial con- 
tending that he was entitled to treat the'notice as a nullity refused 
to proceed with the case the judge neither adjourning the case nor 
entering a nonsuit struck it out with costs it was held that the case 
should be reinstated (Clifford v. Beggs, 15 V. L. R. 516). 

apply to si^ (4) If the defendant gives notice of his intention 

Bienti ^^ defend, the plaintiff may, on affidavit 

made by himself or by any other person 
^ order ^}^q Can swcar positively to the facts 

verifying the cause of action and the 
amount claimed, and stating that in his 
belief there is no defence to the action, call 
on the defendant by summons to show 
cause before a judge of such County Court 
sitting in court or in chambers why the 
plaintiff' should not be at liberty to sign 
final judgment for the amount claimed in 
the action and costs. A copy of the 
affidavit shall accompany the summons. 
Such judge may thereupon, unless the 
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defendant by affidavit or otherwise satisfy Section 04 
such ludffe that he has a ffood defence to Defendant 

*' '^ <=* ^ may obtain 

the action or disclose such facts as may leave to de 
be deemed sufficient to entitle him to 
defend, make an order empowering the 
plaintiff to sign judgment for the amount 
claimed or for so much thereof as may 
appear to be due from the defendant to 
the plaintiff : 

(5) .Leave to defend may be given uncondition- Leave on 

temiB 

ally or subject to such terms as to giving 
security or otherwise as a judge of such 
County Court sitting in court or in 
chamber^ may think fit : 

(6) The registrar of such County Court shall Kegistiar to 

immediately after the last day for the i)iaintitf or his 
giving of notice of intention to defend whether 
send a letter to the plaintiff or his attorney fl^nded\"r not. 
or practitioner by post stating therein 
whether the defendant has or has not 
given notice of his intention to defend : 

(7) Whenever ludffment by default under this Notice to de- 

^ . , 1 , fendant after 

section has been entered the registrar of judgment by 
the County Court shall send a letter by ^^^ j^^ 942 
post or by the bailiff of the court to each *• '^• 
defendant stating that judgment has been 
entered and that such defendant may 
apply to the judge of such County Court 
to set aside such judgment and may for- 
ward or deliver such application to the 
registrar and that unless he so applies 
w thin seven days from the day on which 
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Section 64 ^^ ^^^ reasonably be supposed that such 

letter will be delivered (which day shall be 
specified in such letter) a warrant of 
execution may be issued for the satisfac- 
tion of such judgment and no warrant of 
execution shall issue and no certificate 
. under section one hundred and four of this 
Act shall be granted or delivered by the 
registrar until the expiration of seven days 
from such day as aforesaid : 

T ,. , Provided always that the lud^e may at any time 

Immediate -^ j o ./ j 

execution. on application order the immediate issue 

of a warrant of execution if under the 
circumstances he shall think fit to do so. 

(8) The costs in all actions brought under thi& 

Costs to be ^ . , 11 1 11.1 o 

taxed. section shall be taxed and m the case of 

trat^^af^^^^ bills of exchange and promissory notes 

18^"'^ f ^^ interest (when payable) shall be computed 

by the registrar, and the order, to be 
entered by the registrar of such County 
Court upon such judgment shall be for 
payment forthwith or at such time or 
times and by such instalments (if any) as 
the plaintiflT or his attorney or practitioner 
in writing endorsed on such summons 
consent to take at the time of the entry of 
summons ; and such judgment shall to all 
intents and purposes be the same and have 
the same eflfect and be enforced in like 
manner as if it had been a judgment of 
such County Court. 

(9) Any judgment by default entered under this 
default may section may be set aside by a judge of such 

be set aside. 
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SPECIAL DEFENCES. 65 

County Court upon such terms as to costs ^''ctwns 65, 
or otherwise as such judge may think fit. 

DIVISION 6. — DEFENCES AND CGUNTERrCLAIMS. 

65. It shall be lawful for the defendant in any Eauitable 

,.,.«.! i»Ti 11 defences. 

cause m which if judgment were obtained he would «< counti/ 
be entitled to relief against such judgment ^pon^^pf^^^ 
equitable grounds to rely upon the facts which entitle 17 & 18 Vict. 
him to such relief by way of defence ; and the said * * 

court is hereby empowered to receive such defence. 
Provided that notice of such defence be given as 
hereinafter provided. And the plaintiff may reply in 
answer to any such defence of the defendant facts 
which avoid such defence on equitable grounds. 

66. No defendant in any cause under this Act shall Notice of 

•^ equitable and 

have the benefit of any equitable defence, nor shall be special defence 

allowed to set off any debt or demand claimed or * *' * 

oee y & X" 

recoverable by him from the plaintiff, or to set up by Vict. 
way of defence and to claim and have the benefit of 
illegality infancy coverture or any statute of limita- 
tions, or of his discharge under any Act relating to 
insolvent debtors, without the consent of the plain- 
tiff* unless such notice ^thereof as shall be directed 

1 1 • A 11 1 • Plaintiff may 

by rules under this Act shall have been given to the have notice, 
plaintiff* or to his attorney in the suit by the post, or 
by causing the same to be delivered at his usual or 
last-known place of abode or business ; and in default 
thereof no such defence as aforesaid shall be set up 
except by consent. 

This section expressly prohibits the admission of equitable or Special de- 
special defences when notice of them has not been given except by fences. 
the consent ot the plaintiff. No discretionary power to allow such 
defences is conferred upon the judge. And apparently no irregular 
notice will be admissible. For the section requires such notice to be 
given as is directed by the rules, in default of which "no such 
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Section 67 defence as aforesaid shall be set up except by consent of the 
' plaintiff." Yet it has been held that " It is in the discretion of the 

"judge to say if he will allow a special defence to be entered into if 
" not properly given" {Masterton v. Blair ^ 2 V. R. (L.) at p. 21). No 
reason is assigned for this conclusion. And it may be observed that 
it is scarcely reconcilable with the reasoning of Fellows J. , in WeigcUl 
V. Gastin (3 V. L. R. (L.) at p. 101). In that case it was objected 
that a copy of the notice of a defence of the Statute of Limitations 
had not been left with the Registrar as required by the rules then 
in force. As to this Fellows J., said that section 58 ^* prohibits a, 
** defendant from having the benefit of the Statute of Limitations 
" unless notice as directed by the rules shall have been given to the 
"plaintiff." He then points out that the delivery of the copy of 
the notice to the Registrar is a requirement not of the Act but of 
the rules, and adds " if the Act had required it as a condition pre- 
" cedent to raising the defence. I do not see how the objection 
** could be got over.'-' In that case it was held that as notice was 
given to the plain tiflF but not left with the Registrar the latter being 
required by the rules the judge might allow it to be delivered nunc 
pro tunc. By r. the notice of a special defence must be forwarded to 
the plaintiffs " five clear days before the return day," and the return 
day has been held to be the day originally fixed in the summons for 
the hearing of a case as distinguished from the day of actual hearing 
(B. V. Judge of Leeds County Court 16 Q. B. D. 691). It is, how- 
ever, provided by r. that in case of non-compliance with this rule 
and of the plaintiff not consenting at the trial to permit the 
defendant to avail himself of such defence at the trial the judge may 
on such terms as he shall think fit " adjourn the trial of the action 
"to enable the defendant to give such notice." But it is not ex- 
plained how an adjournment would enable the defendant to give the 
notice to the plaintiff five clear days before the day originally fixed 
for the hearing required by the Act and the rule. The rule seems to 
require revision, but it is submitted, notwithstanding the case of B. 
V. Leeds County Court (uhi supra) that the words " return day" in 
this rule must be understood as including the day to which the trial 
may be adjourned so as to enable the defendant to give notice of his 
defence. 

Proceedings 67. In every cause under this Act in which the 

ant's set-off defendant shall be allowed to set-off* any debt or 

plaintiff's demand claimed or recoverable by him from the 

^^^^' plaintiff", such defendant shall (whether the plaintiff* 
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shall be nonsuit or have judgment given against him) ''^^^^^^ ^' 
be entitled to recover in such cause the amount (if any) 
by which the debt or demand so set-off exceeds the 
•debt or demand claimed and proved by the plaintiff, 
and shall have judgment for the same accordingly. 

The set-oflf if bo7id fide must be within the jurisdiction — if it 
exceeds the jurisdiction the County Court cannot proceed. 
iJohiiston V. Cox, 1 V. L. R. 284). 

This enables the defendant to give judgment either for the excess Set-otf within 
of his set-off over the plaintiffs claim, or for the whole of his set-off tion. 
when the plaintiff is nonsuited or has judgment against him. ,If, 
however, the plaintiff were to discontinue his proceedings, which he j,„ 
may do "at any time " (s. 70), he might prevent the defendant from section, 
getting judgment. It is however provided by r. 1 12 that a discon- 
tinuance ** shall be equivalent to a nonsuit." If the amount of the 
set-off exceeded the jurisdiction of the court, the defendant could 
not obtain judgment for the balance in his favor even though 
it was less than £500. (See s. 69 post). In such a case the 
-defendant might get the action removed into the Supreme Court 
{ibid). Whether the defendant could ** split " his set-off, and only 
rely on a portion of it, has not yet it is thought been the subject of 
decision. 

68. County courts shall as regards all causes of ^^^^^^ 
action within their jurisdiction for the time being have " The Judica- 
power to grant, and shall grant in any proceedings «. 56. 
before any such court such relief, redress, or remedy, or ^^- ^- ^^• 
combination of remedies, either absolute or condi' 
tional, and shall in every such proceeding give such 
and the like effect to every ground of defence or 
counter-claim, equitable or legal (subject to the pro- 
vision next hereinafter contained), in as full and ample 
a manner as might and ought to be done in the like 
case by the Supreme Court. 

Its object is " to clothe the inferior courts with the same power Object of 

section. 
'** of doing effectual justice by their judgments and orders as the 
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Section 69 



Result of 



"High Court" (per Bo wen, L. J. in Pryer v. City Offices Co., lO" 
Q. B. D. at p. 509). Accordingly it has been held that in an action 
of detinue a County Court has the same power as the Supreme 
Court under s. 444 of the C. L. P. Act, and may order delivery up of 
the specific articles detained without giving the defendant the option 
of Ipaying the assessed value ( Winfield v. Boothroyd, 54 L. T. 574, 
s. 444 of the C. L. P. Act) ; that in actions within its jurisdiction, 
such as an action for a nuisance, it may grant injunctions and compel 
obedience by attachment or committal, (Exparte Martin, 4 Q. B. D. 
212, 491) ; and that it may enforce interlocutory orders by the same 
means. {Richards v. CtUleme, 7 Q. B. D. 623 ; Jonas v. Long, 20 
Q. B. D. 564) and further that the rules of the Supreme Court 
relating to new trials have not been introduced into the inferior 
courts [Pryor v. City Offices Co. 10 Q. B. D. 504). 

The result of the cases seems to be that this section enables the 
County Courts to administer the same relief and remedies as the 
Supreme Court both (a) in the course of an action, and (b) as the 
result of an action. That the rules of practice of the Supreme Court 
are not remedies or relief within the meaning of the section. That, 
therefore, it does not apply such rules to the County Courts,, 
and that though the words ** relief," " redress," and " remedy" are 
not defined, they include all the means which the Supreme Court 
possesses of enforcing its orders and judgments. This section 
confers upon the court power to hear a counter-claim and conjoins it 
to exercise such jurisdiction, but in doing so the rules of the 
Supreme Court are not of necessity to be followed, the practice is 
that of the County Court. [Griffin v. Ross, 11 V. L. R. 183). 



Equity Cases. This section does not confer much additional power upon the 
County Courts in cases within their equitable jurisdiction, for before 
the passing of the Jiidicature Act the judges had in equity proceed- 
ings the same power and authority as the judges of the Supreme 
Court, (per Pollock B. in exparte Martin, 4 Q. B. D. at 216). 

69. Where in any proceeding before any such 
ih. 8. 57. . County Court any defence or counter-claim of the 
claim^in defendant involves matter beyond the jurisdiction 

County Courts thereof, such defence or counter-claim shall not affect- 

and transfers ' 

therefrom. the Competence or the duty of the said court to dis- 
c. 95 H. 9a * pose of the whole matter in controversy so far as 
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relates to the demand of the plaintiff and the defence Section 70. 
thereto, but no relief exceeding that which said court 
has jurisdiction to administer shall be given to the 
defendant upon any such counter claim. Provided 
always that in such case it shall be lawful for the 
Supreme Court, or any judge thereof, if it shall be 
"thought fit, on the application of any party to the 
proceeding to order that the whole proceeding be 
transferred from such County Court to the Supreme 
Court; and in such case the record or other docu- 
ments or papers in such proceedings shall be trans- 
mitted by the registrar, or other proper officer, of the 
County Court to the Supreme Court ; and the same 
shall thenceforth be continued and prosecuted in the 
Supreme Court as if it had been originally commenced 
therein. 

The County Court under this section must first consider whether 
the plaintiff has a good demand and if he has whether the defendant 
could protect himself against such demand in a court of competent 
jurisdiction. If the defendant proves such coimter-claim, then the 
plaintiff will not be entitled to succeed on his claim. {Davis v. Flag- 
Jitaffe dsc. Co. , 3 Q. B. D. 228). So where the plaintiff seeks to re- 
-cover possession of land of an annual value within the jurisdiction 
the defendant may counter-claim for specific performance of an 
agreement to sell such land to him by the plaintiff such land being 
in value beyond the jurisdiction, and the County Court must if 
such counter-claim is proved to its satisfaction refuse to give any 
relief on the claim but at the same time cannot give any relief on 
the counter-claim. {Beech v. Martin, 12 V. L. R. 571). 

DIVISION 7. — DISCONTINUANCE AND STAY OF 
PROCEEDINGS OR ADJOURNMENT 

70. The plaintiff may discontinue his proceedings at Plaintiff may 
any time by giving notice in writing of his intention (j^^j^^ (j^^ 
to the registrar and to the defendant, and thereupon ^^^^j^ ^^9" 
the defendant may upon filing such notice have judg- 
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Section 71. ment entered up for his costs by the registrar whether 
the court be sitting or not, the amount of such costs- 
to be fixed by the registrar. 

Judge may 71. The judge of any County Court may in any case 

ingsCTwittime make orders for staying proceedings until security 
or adjourn. ^j^^jj ^^ given for costs, or for granting time to the 
plaintiff' or defendant to proceed in the prosecution or 
defence of the suit ; and may also from time to time 
adjourn any court or the trial or further trial or con- 
sideration of any cause in such manner and on such 
terms (if any) as to payment of costs or otherwise as- 
to the judge may seem fit. 



Stay of pro- 

ceedinffsin 

general. 



Stay under 
Judicature 
Act 8. 56. 



Neither this Act nor the English Act contains any general power 
to stay proceedings, but in both acts there are some provisions on 
the subject. Under this section proceedings may be stayed '* until 
security shall be given for costs. " An appeal, it is provided, is not 
to operate as a stay of proceedings unless the judge of the Coimty 
Court shall so order (s. 133) and a similar provision is made by s. 
96 in the case of applications for a new trial. Execution may be 
stayed in certain cases (s. 100). 

It has not yet been decided whether s. 56 (adopted by s. 68 of 
this Act) of the Jitdicature Act has enlarged the powers of thq^ 
•County Courts to stay proceedings in common law cases. But if a 
stay of proceedings is in any case a "relief redress or remedy"* 
within the meaning of that section a County Court may grant it.- 
By s. 8 (5) of the Judicature Act the Supreme Court can grant a 
stay of proceedings in a summary way in a proper case either 
generally ** or so far as may be necessary for the purpose of justice. "" 
If a County Court has similar powers it might stay proceedings (1) 
in actions of detinue on the defendant delivering up the goods and 
paying nominal damages and costs {Chitty^s Forms, 12th Ed. p^ 
205) ; or (2), where an action is commenced without the plain tifFs- 
authority {ihid 206) ; or (3), where the plaintiflF proceeds with hi* 
action in violation of the terms of a compromise (Chitty^s Forms, 
12 Ed. 208); or (4), in violation of an agreement to refer the matters, 
in difference to arbitration {ibid p. 210) ; or (5), where the costs of 
a former action for the same matter have not been paid (/?. v. Bay ley. 
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8Q. B. D. 411 where it has been held that a County Court judge Section 71. 
' had power to make this order) the non-payinent of inter- 
lociitory costs, unless vexatious, is not a ground for staying proceed- 
ings {Be Whickham, 35 C. D. 272); and (6), generally where the 
proceedings are an abuse of the process of the court ( Willisi v. Beau- 
champ, 11 P. D. 59, Mason Y. Byan, 10 V. L. R. (L.) 335, Cocker v. 
Tempest, 7 M. and W. 502). Assuming s. 68 of the Act does not 
enlarge the power of the court to stay proceedings it would appear 
that the County Court has not power to stay proceedings until the 
costs of a former action for the same matter have been paid 
(Lehon v. SotUhey, 1 V. L. T. 64). 

The doubts that may be entertained with regard to the power of In equity 
the Court to stay proceedings in a common law case do not appear ^^"^• 
to arise with regard to suits in the equity jurisdiction. For by s. 
122 it is enacted that in all such suits and matter the judge of a 
County Court shall have the same powers and authority as a judge 
of the Supreme Court. See further as to when proceedings may be 
stayed {Hamilton's Judicature Act pp. 9, 10). 

If a plaintiff reside outside the jurisdiction he may be ordered to Security for 
give security for costs imless he have substantial property within it costs. 
(Hamburger \. Poetting, 47* L. T. 249). Such security will not, how- 
ever, be required from any person who resides in a colony in which 
the judgments of this colony may be registered and enforced {Martin 
V. McDonmtgh, 2 V. L. R. (L. ) 37). Whenlthe plaintiff goes out of the 
jurisdiction, he may be ordered to give security for costs both past 
and future {Mousey v. Allen, 12 C. D. 807 ; see also Brocklehank v. 
King's Lynn Co., 3 C. P. D. 365) ; but if he be within the jurisdic- 
tion when the application is made the Court cannot order him to 
give security on the ground that he resides outside the jurisdiction 
{Bedondo v. Chaytor, 4 Q. B. D. , at 455) ; but if an order has once 
been made he is not entitled to have it rescinded on coming within 
the jurisdiction ( Westemherg v. Mortimore, L. R. 10 C. P. 438). 
Where the defendant by his pleading admitted the claim of the 
plaintiff, who resided abroad, but set up a counter-claim against 

him, it was held that the defendant was not entitled to obtain secu- ,,,., ^, 

Where there is 
rity for costs ( Winterfidd v. Bradnum, 3 Q. B. D. 324). counter-claim. 



Where there are several plaintiffs and only one of them resides Several 
within the jurisdiction, the others will not be ordered to give security plaintiffs. 
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Section 71. for costs {D'Hormttageev. Grey, 10 Q. R D. 13 ; cf. Sykes v. Syhes, 
L. R. 4 C. P. 645). 

Counter- ^ defendant residing outside the jurisdiction who sets up a counter- 

claim. 

claim in respect 6f the matters concerning which the action is 

brought will not be compelled to give security for the costs that 

will b© occasioned by his counter-claim {Mapleson v. Masini, 5 

Q. B. D. 144; see, however, the JtUia Fisher, I P. D. 115). 



Nominal or re- Where a plaintiff is merely a nominal party, and is really suing on 
Sjties* ^^^ behalf of others, he may sometimes be ordered to give security 
(Andrews v. Morris, 7 Dowl, 714 ; Malcolm v. Hodykinson, L. R. 8 
Q. B. 209). But the assignee of an insolvent will not in general be 
required to give security for costs, as it is his duty to 
collect the assets, and an order to give security might 
prevent him from performing that duty {Denston v. Ashton, 
L. R. 4 Q. B. 590) ; nor will a company with unlimited 
liability, which is being wound up {United Ports, dsc, Co, 
V. HUl, L. R. 5 Q. B. 395, 396). But a limited company may be 
ordered to give security {The Companies^ Statute 1890, sec. 68 ; 
Imperial Bank v. Bank of Hindostan, L. R. 1 Ch. 437 ; Western, dsc. , 
Co. V. Walker, L. R. 10 Ch. 628). The plaintiff in an action under 
the 13th and 14th sees, of the Statute of Wrongs to recover damages 
for a death occasioned by negligence will not be ordered to give 
security (i/ar««e?t V. Monmouthshire By Co., 16 L. T. N. S. 289); 
nor will executors who sue in their representative character {Sykes 
V. Sykes, L. R. 4 C. P. 645). 

Time to apply. The application for security may be made at any time and the old 
rule that it ought to be made promptly is no longer in force {Mar- 
iano V. Mann, 14 C. D. 419 ; Sydney Co. v. Bird, 23 C. D. 358) ; and 
the right to obtain it will not be waived by taking a step in the 
action {Charlesworth v. Clayton, 10 L. R. (I.) 37 ; Heel v. Lazenby, 
12L.R. (I.) 57). 

Remedy for If a judge order the case to be struck out on failure to find 

bad order. security for costs the remedy is not to appeal but to apply to the 

judge to amend the order in conformity with the section {Hourigan 

V. Bmirke, 6 V. L. R. (L.) 222. 

Granting time. As a general rule applications for time should be freely granted, 
but the applicant should be made to pay the costs {Collins v. Pad- 
dington Vestry, 5 Q. B. D. 368, Eaton v. Storer, 22 Ch. D. 91). 
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As to adjourning the court see sec. 7. The judge may, if it appears Section 72. 
expedient for the interests of justice, adjourn the hearing of a case pQ^ers of 
and may order the trial to take place at a diflFerent court (s. 6). adjournment. 
Perhaps the commonest ground for putting oflF the trial is the 
absence of a material witness whether from illness or any other 
cause as to which see Ghitty's Formsy 12 Ed. p. 346. 

The party asking for and obtaining an adjournment should in Costs of 
general be ordered to pay the costs of and occasioned by such * Pu^i^^®** • 
.adjournment {Sydall v. Martinson, 5 C. D. 780). 

DIVISION 8. — ARBITRATION. 

72. If the plaintiff and the defendant in any action Arbitration by 

* ^ ^ " agreement. 

suit or other proceeding in any such court shall agree /6. g. b2. 
to refer to arbitration the subject of such action or See ib. s. 77. 
such subject and all or any other matters in dispute 
between the parties, whether such other matters shall 
be within the jurisdiction of the court or not, and shall 
notify such agreement to the judge of such court in 
writing signed by themselves or their attorneys nam- 
ing one or two persons as arbitrators, such agreement Agreement 
shall be filed by the registrar of such court, and the ^^J^^renL 
judge shall order suQh reference and on such terms as ordered. 
to costs and fees to arbitrators as may be reasonable ; 
and the arbitrators where two are named shall have 
power in the event of their disagreement to choose an 
umpire, and the award of such arbitrator or arbitrators 
or umpire shall, unless set aside by such court at the 
sitting of such court next after such award, be binding 
final and conclusive on both parties ; and judgment 
shall be entered for the plaintiff or defendant in ac- 
cordance therewith whether the court be sitting or not, 
and such reference shall not be revocable by either 
party thereto except by leave of the judge. Provided 
that the judge may enlarge the time for making such 
award, or may with consent of both parties revoke the 
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WITNESSES AND EVIDENCE. 



SKcnioNs 73 
74. 

Power to en- 
large time or 
revoke refer- 
ence. 



refei'ence or order another reference to be made 
manner aforesaid. 



in 



Arbitration 
judge. 

lb. 8, 63. 



73. If plaintiff' and defendant in any action in any 
such court agree in writing to refer the subject of such 
action or any other matters in dispute between the 
parties, whether such other matters be within the 
jurisdiction of the court or not, and shall notify such 
agreement to the judge, such judge may if he see fit 
act as arbitrator, and shall make an award thereon 
upon which he shall cause to be entered up judgment 
thereon in said court, with such costs as he may deem 
reasonable, and such award and the judgment thereon 
Not subject to shall not be subject to question or appeal in any court 

appeal. 

whatever. 



Siunmons to 
witnesses. 

lb. s. 64, 

9 & 10 Vict, 
c. 95 s. 85. 

Documents. 



DIVISION 9. — WITNESSES AND EVIDENCE. 

74. Either party to any cause suit matter or pro- 
ceeding in a county court may obtain at the office of 
the registrar of the court summonses to witnesses, to be 
served at the option of such party either by himself or 
his agent or by the bailiff of the court, with or without 
a clause requiring the production of books deeds papers 
and writings in their possession or under their control 
any law usage or practice to the contrary notwith- 
standing. 



Commission to No provision is made for issuing conmiissions by a County Court 
to examine a witness at places out of Victoria, but such a commis- 
sion may be obtained from a judge of the Supreme Court under the 
4th section of the Evidence Act, 1890. The depositions so obtained 
can only be used if the defendant is at the time of the trial beyond 
the jurisdiction, or dead or permanently incapacitated (ib. s. 10^ 
Duke of Beaufort v. Crmoshay; L. R. I C. P. 699) where secondary 
evidence of documents has been given before commissioners without 
objection it is too late to object to it at the trial {Robinson v. Davies 
5 Q. B. D. 26). 



examine 

witnesses. 
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75. Every person on whom any such summons shall Sections 75^ 
have been served personally or in such other manner — — - — ;; 

^ "^ Penalty for 

as shall be directed by the rules under this Act, and to non-attend- 

anoe of wit- 

whom at the same time payment or a tender oi his ness. 
expenses shall have been made on the scale hereinafter -^^ *• ^* 
mentioned, and who shall refuse or neglect without 
sufficient cause to appear, shall pay such fine not 
exceeding Twenty pounds 8is the court shall adjudge ; 
but no such fine shall exempt such person from any 
action for disobeying such summons. 

Before a witness can be fined under this section several conditions 
precedent must be fulfilled. There must be (1), service of the 
summons ; (2), payment or tender of his expenses on the proper scale ; 
(3), non-appearance without sufficient cause. 

There is another remedy by bringing an action against the witness Action against- 
for not obeying his subpoena. In such a case it would be necessary witneHS. 
to prove that the witness was material, that his absence caused 
the plaintiff to be nonsuited or forced him to withdraw the case 
or have it adjourned, that the witness could have attended 
{Lamonf v. Crook, 6 M. & VV. 615) and was tendered his expenses 
{Bettley v. M^Leod, 3 Beng. N. C. 405) unless he consented to take 
a smaller sum {ibid). The plaintiff in such a case might recover the 
expenses that he had to pay to the opposite side and also his own 
{Needham v. Fraser, 3 D. & S. 190, 14 L. J. C. P. 256 ; Yeatnum v. 
Dempsey, 29 L. J. C. P. 177, 9 C. B. N. S. 881). 

A witness who in ol^edience to a subpoena attends a trial, may, Action by 
without any express contract, maintain an action for his expenses ' * 

against the party who subpoenaed him, the fact of his attendance 
being evidence of the contract to pay his lawful expenses {Pdl v. 
Daubney, 5 Ex. 955, 20 L. J. Ex. 44) and a person who is subpoenaed 
as a witness and attends at the trial, but then refuses to give 
evidence unless his expenses are paid, and is thereupon not examined, 
may yet maintain an action for his necessary expenses of attendance 
against the party who subpoenaed him [Haflef. v. Meare.% 13 East. 
15). 

76. Either party to any suit or action depending in Notice ta 
any County Court may call on the other party by 
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^6 NOTICE TO ADMIT. 

Sections 77, notice to admit any fact or document saving all just 
exceptions, and every such notice and admission 

•'* The statute . , , . , ^ • n • , 

•ofEvidetice respectively may be in the lorm contained in the 

1864" «. 12. J J 

Sixth and Sixth and Seventh Schedules to this Act or to the like 
Seventh Sche- effect \ and in case of refusal or neglect to admit, the 
costs of proving the fact or document shall be paid by 
the party so neglecting or refusing, whatever the 
result of the case may be, unless at the hearing trial or 
inquiry the judge shall certify that the refusal to 
admit was reasonable; and no costs of proving any 
document shall be allowed unless such notice be given, 
except in cases where the omission to give the notice 
is in the opinion of the judge of the county court a 
saving of expense. 

Proof of ad- 77 ^^ affidavit of the attorney solicitor or agent in 

missions and "^ ^ 

notice to pro the cause or his clerk of the due signature of any ad- 
J6. a. 13. missions made in pursuance of such notice and annexed 

to the aflSdavit shall be in all cases sufficient evidence 
of such admissions ; and an aflSdavit of the attorney 
solicitor or agent in the cause or his clerk of the ser- 
vice of any notice to produce in respect of which notice 
to admit shall have been given, and of the time when 
it was served, with a copy of such notice to produce 
annexed to such affidavit, shall be sufficient evidence 
of the service of the original of such notice and of the 
time when it was served. 

^^*^?to ^ 78. Whenever any cause or other civil proceeding 

allow inspec- shall be pendiuff in any county court, such court or 
ion of papers. . ^ ^ "^ . . 

it. «. 18. the judge thereof may on application made for such 

14 & 15 Vict, purpose by either of the litigants compel the opposite 

^. yy s. o. 

party to allow the party making the application to in- 
spect all documents in the custody or under the control 
of such opposite party relating to such cause or other 
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77 



proceeding and if necessary to take examined copies Sectiok 78. 
of the same in all cases in which previously to the 
passing of " The Statute of Evidence 1864" a discovery 
might have been obtained in a court of equity at the 
instance of the party so making application as afore- 
said. 

Under this and the next two sections the County Courts have the Extent of 
same jurisdiction to order discovery of documents that is exercised section. 
by the Supreme Court. Under this section discovery can only be 
granted where ** previous to the passing of this Act a discovery 
** might have been obtained in a court of equity " at the instance of 
the party applying (HUl v. Campbell, L. R. 10 C. P. 232). 

The general principle deducible from the cases seems to be that General 
the power given by this enactment extends only to the production ^ ^ *' 
of documents which can be shown to be material and relevant to the 
proof of the applicant's own case and that it is no objection to an 
order for inspection that the production of a document will disclose 
the case of the party in whose possession it is, provided it can be 
satisfactorily shown to be material to the case of the party [seeking 
inspection. 

Under this section discovery has been ordered of the following Cases whett 
documents — letters between the parties in an action for breach of ^ 
promise of marriage {Pajye v. LiMer, L. R. 6 Q. B. 242) books of 
accounts showing the profits made by the defendant by infringing 
the plaintiff's patent {Saxley v. Easterhrook, L. R. 7 Ex. 207) the 
report of a medical man to an insurance company, and similar 
reports by the friends of the insured, in an action brought against 
the company who pleaded fraud {Mahony v. National Widmos Co., 
L. R. 6 C. P. 252) reports made by railway officials to the company 
in the course of their ordinary duty {Skinner v. Greai Northern By. 
L. R. 9 Ex. 298). Reports of interviews with a deceased person in 
an action to recover damages for his death [BaJcer v. Lmidon aaid S, 
W By., L. R. 3 Q. B. 91) correspondence between a plaintiff and 
third parties relative to the matter in dispute {Coleman v. Truman, 
3 H. & N. 871, 26 L. J. Ex. 5) books kept by the owner of a private 
lunatic asylum {Hill v. Philp, 7 Ex. 232, 21 L. J. Ex. 82) minutes 
and entries in the books of a company charged with wrongfully dis- 
missing the plaintiff {HUl v. Great W. By., 10 C. B. N. S. 148) 
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Section 79. similar books containing entries relative to money lent which the 
plaintiff' sought to recover {Bank of New S. Wales v. Undaiinted <Ssc, 
Co. , 1 V. R. (L. ) 99) a memorandum of an equitable mortgage under 
which defendant held the plaintiff's title deeds {Owen v. Kickson, 3 
El. jSi El. 602, 30 L. J. Q. B. 125) letters which the plaintiff alleged 
to contain the libel for which he sued the defendant {Davey v. 
Pembertan, II C. B. N. S. 628) ; documents in the possession of the 
defendant which the plaintiff relies on to refute the plea of 
justification of a libel {CoIHiih v. Fa^es 27 L.J. Ex. 150). Corres- 
pondence between a principal and agent ( Woolley v. Pole 14 C.B. 
N.S. 538, 32 L. J. C.P. 263). 



Oases where 
refused. 



Inspection has been refused of the following documents — The books 
of an attorney surmised to contain certain entries not shown to be 
relevant to the case of the plaintiff, who sued the attorney for 
negligence (Coa: v. Brockett 18 C.B. N.S. 241) ; reports of^a medical 
man made with a view to litigation {Bradshaw v. Victorian Rys. , 6 
A. L. T. 20; Gomey v. London dhc. Ry., L. R. 5 C.P. 146 ; Skinner 
v. Greai N. Ry. L. R. 9 Ex. 298) ; documents relating exclusively to 
the title of the party in possession of them {Minet v. Mort/an L. 
R. 8 Ch. 361) ; letters that could only afford the applicant 
materials for the cross-examination of his opponent's witnesses 
{Richards v. Gellatly L. R. 7 C. P. 127). 



It may be laid down as a general proposition that the Court has 
no power to order the production of privileged communications. All 
communications between a party and his solicitor or any person 
acting as his deputy to obtain legal advice and assistance are privi- 
leged. Communications with other persons with the same object 
may be privileged, but they are not necessarily so — and when they 
are not, it is in the discretion of the Court to compel or abstain from 
compelling their production {Fenner v. Londo^i & S, E. Ry. L.R. 7 
Q.B. 767). 



Costs. 



Party may be 
lied to 



The costs of the application are in the discretion of the judge. 
The general practice is that the costs of inspection shall be paid by 
the party inspecting {Republic of Peru v. Werptelen, L.R. 7 C. 
P. 352). 



compelled' to *^^' ^P^^ ^^^ application of either party to any 
documente*he ^^^^® ^^ other proceeding in any county court, upon 

has in his pos- ^n affidavit by such party of his belief that anj- docu- 
session. */ r */ */ 
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ment to the production of which he is entitled for the Section 79. 
purpose of discovery or otherwise is in the possession -^- «• i^- 
or power of the opposite party it shall be lawful for c. 125 s. m. 
the court or judge to order that the party against 
whom such application is made or (if such party is a 
body corporate) that some officer to be named of such 
body corporate shall answer on affidavit, stating what 
documents he or they has or have in his or their pos- 
session or power relating to the matters in dispute ; or 
what he knows as to the custody they or any of them 
are in; and whether he or they objects or object (and 
if so on what grounds) to the production of such as are 
in his or their possession or power; and upon such 
affidavit being made the court or judge may make such 
further order thereon as shall be just. ' 



The object of this section is to enable one party to compel his op- Object of sec- 
ponent to state on oath what documents he possesses relating to the *^o^' 
matters in dispute, and whether he objects to produce them. After 
this affidavit has been made the applicant may obtain such further Procedure, 
order as may be just. Two orders may therefore be made under 
the section (1) the order to make the affidavit (2) the further 
order when the affidavit has been made, and the section states that 
both orders are to be made by " the court or judge." 

The affidavit on which this application is founded must be made Affidavit, 
by a party to the cause, and cannot be made by his attorney 
{Christophersm v. Lotinga, 15 C.B.N.S. 809, 33 L.J.C.P. 121 ; 
Herschfidd v. ClarTc, 11 Ex. 712, 25 L. J. Ex. 113). It has however 
been held that in the case of a corporation the affidavit may be made 
by its attorney (Kingsfordv. G. W, Ry. 16 C.B.N.S. 761, 33 L. J. C. P. 
307). An affidavit of belief in general terms that some documents 
such as letters or entries are in the possession of the opposite party 
is insufficient. The applicant must specifically describe the docu- 
ments so that the court may be able to form an opinion whether they 
are documents **to the production of which he is entitled for disco- 
very or otherwise." (Thompsmi v. Rohson^ 2 H. and N. 412, 26 
L. J. Ex. 367 ; Woolley v. Pole, 14 C.B.N.S. 538, 32 L. J.C.P. 263). 
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Sections 80, gO. Every County Court and the judge of every 

County Court shall in the exercise of the powers con- 
Mode of en- nil, 1 T ., 
forcing power f erred by the two last preceding sections have and 

of disco verv 

''County Court ^^^^cisc the Same power and authority for compelling 
stcuute 1869 " obedience to and for punishing disobedience of orders 
made under this and the said sections as the Supreme 
Court or any judge thereof may exercise for compelling 
obedience to or pxinishing disobedience of any such 
order. 

DIVISION 10. — DISCOVERY BY INTERROGATORIES. 

Discovery by 81. The following provisions shall apply to discovery 

interrogatories £ • i. ' x • • n j.- j 

''ThcAdminis- ^Y ^^^^^ ^^ interrogatories m all actions commenced 
j^^eAct ^^ ^^y county court : — 

1885" 8. 10. 

Steio^ktories (1) ^^Y V^^Y ^ ^^ ^ction in a county court may 

by leave of a judge thereof deliver inter- 
rogatories in writing for the examination 
of the opposite parties or any one or more 
of such parties, and such interrogatories 
when delivered shall have a note at the 
foot thereof stating which of such inter- 
rogatories each of such persons is required 
to answer. Provided that interrogatories 
which do not relate to any matters in 
question shall be deemed irrelevant, not- 
withstanding that they might be admis- 
sible on the oral cross-examination of a 
witness. 

Fractioe. ^^^ application to deliver interrogatories should be exparte 

{Nicholson v. Boff, 6 A. L. T. 203) on such application 
no objection can be taken as to the form of the interrogatories 
{Meudell v. M*Lay, 6 A. L. T. 69). In the Supreme 
Court the judge will look at the pleadings alone to determine what- 
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are proper questions {Waxman v. Hansen^ 6 A. L. T. 62) as Section 81. 
there are no pleadings in the County Court and the nearest 
approach to pleadings consists of the plaint summons and the oral 
statement of defence it is submitted that these are the only materials 
the County Court judge should regard in order to determine such 
question. The statement of defence it is submitted should be made 
by the defendant or his counsel on the hearing of the summons to 
make a further or better answer to interrogatories. There is no 
provision in the Act similar to Order XXXI R. 11 of The Judicature 
Act under which a judge may order a party interrogated to make 
further answers to interrogatories but it is submitted that a judge of 
the County Court has such power under sec. 106 of this Act apart 
from the rules and sec. 148 which provides that the practice 
in the ^preme Court is to be followed where this Act and 
rules are silent. It is open to some doubt whether under the present 
system the law of discovery is wider than under the former practice 
in courts of chancery (see I/yell v. Kennedy, 8 App. Ca. 217) where 
Lord Selborne says it is not, but Lord Fitzgerald inclines to the 
opinion that it is and gives an opinion that a court of Equity under 
the present system would give discovery when the action was in 
respect of a mere tort. If the questions asked are material there are General rule, 
apparently four grounds only, upon which a party may refuse to 
answer; (1 ), as being criminating or penal; (2), as being within the prin- 
ciples of legal professional privilege; (3), as relating to the evidence as 
distinguished from the facts of the case of the party interrogated ; 
(4), as disclosing matter which would be injurious to public interests 
{Annu^U Practice, 1890, p. 500). In Marriott v. Chamberlain, 17 
Q.'B. D. 163 Lord Esher, M. R. says: "The law with regard to 
** interrogatories is now very sweeping. It is not permissible to 
" ask the names of persons merely as being the witnesses whom the 
** other party is going to call ; and their names not forming any 
"substantial part of the material facts, and I think we may go so 
** far as to say that it is not permissible to ask what is mere evidence 
" of the facts in dispute but forms no part of the facts themselves. 
" But with these exceptions it seems to me that pretty nearly any 
** thing that is material may now be asked. The right to interrogate 
** is not confined to the facts directly in issue, but extiends to any 
" facts the existence or non-existence of which is relevant to the 
" existence or non-existence of the facts directly in issue. " Probably 
a litigant may interrogate his adversary as to every relevant 
matter upon which he could examine him if called as his own 
witness (Lydl v. Kennedy, 8 App. Ca. p. 234, per Lord 
Fitzgerald). 
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Smction 81. 

X'articnlar 
instances.' 



The mere fact that the discovery sought will involve the disclosure 
of the names of witnesses whom the other party is going to call is 
not a sufficient reason for refusing to answer [Storey v. Lord Lennox 
1 Keen 341 approved in Marriott v. Ckamberlainy 17 Q.B.D. p. 165). 
A party is entitled to discovery of the names and addresses of cer- 
tain persons to whom a certain letter was alleged to have been sent 
and in whose possession such letter was alleged to have been seen 
when the existence of such letter was a substantial part of the facts 
material to the issue. Although the party interrogated states that 
such persons will be his witnesses at the trial {Marriott v. Cham- 
berlain, supra). So also the plaintiff in an action of slander will 
be ordered to give particulars of the names of persons to whom the 
alleged slander was uttered {Boselle v. BvAikaiiany 16 Q.B.D. 656). 
Such names are particulars of facts upon which the plaintiff relies 
but not the evidence which he proposes to adduce {Bradbury v. 
Cooper f 12 Q.B.D. 94). So in an action to restrain the infringement of 
a trade mark where it was alleged that certain persons were induced 
thereby to purchase defendant's goods as and for the plaintifiPs, the 
plaintiff must piake discovery of the names of such persons. 
{Humphries v. Taylor Drag Co., 39 Ch. D. 693). But where a con- 
sent was pleaded to an action for breach of covenant it was held that 
the defendant could not be interrogated as to the names of persons 
present whei^ such consent was given as such is evidence only 
{Bade v. Jacobs, 3 Ex. D. 335). The defendant cannot be asked the 
name of the writer of a libel as such is irrelevant. {Gibson v. Evans, 
23 Q.B.D. 384). 



Miscellaneous 
points. 



The substance of conversations need only be set out in the answers 
to interrogatories {JEade v. Jacobs, 3 Ex. D. p. 335). Questions 
which go merely to the credit of a witness and might be put in cross- 
examination cannot be put {Allhusen v. Lahouchere, 3 Q. B. D. 654). 
Interrogatories cannot be administered to an infant (Jfayor v. CoUins, 
24 Q.B.D. 361). Defendant in an action of trespass by sheep may 
interrogate a plaintiff with a view to determining how much to pay 
into court {Carew v. Lamhell, 15 V.L.R. 260). The defendant will 
not be permitted to interrogate the plaintiff as to matter which can 
afford no defence to the action {Bogers v. Lambert, 24 Q.B.D. 573). 
A party is entitled to interrogate not only as to matter which sup- 
ports his own case with a view of obtaining admissions but also of 
the facts which his adversary sets up {Eade v. Jacobs, 3 Ex. D. 335 ; 
Bidder v. Bridges, 29 Ch. D. 29). 
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As by section 151 of this Act the substantive rules of law enacted Sbotiok 81. 
by The JudiccUure Act are to receive effect in the County Court it is Effect of The 
submitted that the law of discovery as now administered in the Su- Judicature 
preme Court is applicable to the County Court. And that any ex- 
tension of its principles effected by The Judicature Act is also appli- 
cable. For an illustration of the effect of TJie JvdiccUure Act on the 
law of discovery see Inde v. Emmersony 12 App. Ca. 330. Where 
it was held that a defendant in an action of ejectment could be in- 
terrogated as to his defence of purchaser for valuable consideration 
without notice. 

(2) It* any party to an action in a county court " The Admin- 

. . , istrcUion of 

be a body corporate or a joint stock com- Justice Act 
pany whether incorporated or not, or any 1^^^* a. 
other body of persons empowered by law torieftocor- 

•^ ^ ^ '^ poration or 

to sue or be sued whether in its own name company, 
or in the name of any officer or other 
person, any opposite party may apply for 
an order allowing him to deliver interroga- 
tories to any member or officer of such 
corporation company or body, and an 
order may be made accordingly : 

^8) Any objection to answering any one or more Objections 

J. ' 1 1 • 1 . • .1 may be taken 

oi several such interrogatories, on the in answer, 
ground that it or they is or are scandalous 
or irrelevant or not bond fide for the pur- 
pose or that the matters inquired into are 
not sufficiently material at that stage, or 
on any other ground, may be taken in the 
affidavit in answer : 

»(4) Such interrogatories shall be answered by affi- ^"J^®^ ^ ^ 
davit to be filed with the registrar within 
seven days or such other time as a judge 
of such county court may allow ; and 
thereupon the registrar of the county court 
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Sbction 81. shall by letter or otherwise give notice to 

the interrogating party of the filing of such 
affidavit : 

If interroga- (5) In case of omission without just cause to answer 

answered oral sufficiently such Written interrogatories, ii^ 

maybedi-^ shall be lawful for a judge of such county 

court to direct an oral examination of the 
interrogated party as to such points as he 
may direct before such judge ; and a judge 
of such county court may by such order or 
by any subsequent order command the 
attendance of such party or parties before 
a judge of such county court for the pur- 
pose of being orally examined as aforesaid 
or the production of any writings or other 
documents to be mentioned in such order, 
and may impose therein such terms as to 
such examination and the cost of the appli- 
cation and of the proceedings thereon and 
otherwise as to such judge shall seem just : 

Attachmenton (6) If any party fails to comply with any order 

comply with to answer interrogatories or for discovery 

order. . . 

or inspection of documents, he shall be 
liable to attachment. He shall also, if a 
plaintiff, be liable to have his action dis- 
missed, and the defendant may apply for 
an order to that effect, and an order may 
be made accordingly : 

Oosts. (7) The costs of and incident to all proceedings^ 

under this section shall be paid or appor- 
tioned between the parties in such manner 
as the judge thinks fit. 
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DIVISION 11. — TRIAL. Sections 82, 

83. 



82. At the time and place in that behalf named m Proceedings at 

- , „ , , , - the trial wnere 

-any summons issued out oi any county court the both parties 
plaintiff shall appear, and thereupon the defendant ^?^\ ^ ^ 
shall be required to appear to answer such plaint ; and stameiS69" 
on answer being made in court by the defendant the 9 & lo Vict. 
judge, or the judge and jury, as the case may be, shall ^* ^ 
proceed to try the cause and give their verdict with- 
out any formal joinder of issue. 

The judge or the judge and jury, as the case may be, are to try 
the case and give their " verdict. " The words verdict and judgment 
as applied to the decision of a judge seem to have the same meaning. 
When the judge alone decides a case "his decision shall be the 
judgment of the court " (s. 87 and see /?. v. Hacketty 8 V. L. R. (L.) 
129). But theire is a difference between the verdict of a jury and the 
judgment of the court, for when a verdict is given by a jury 
** judgment shall be entered in accordance with the verdict " (s. 93) 
and a nonsuit may be entered where there is not sufficient evidence 
to entitle either party ** to the verdict of the jury or to the judgment 
of the court " (s. 96). The verdict of the jury is their determination 
upon the questions of facts submitted to them, and the judgment of 
the court is its order made in accordance with the verdict. As 
there is no formal joinder of issue between the parties the judge has 
to explain to the jury what are the various issues of fact upon which 
their determination is required. 

83. If at the time and place named or at any con- Proceedings 
tinuation or adjournment of the court or cause the plaintiff does 
plaintiff shall fail to appear the cause shall (unless the ^^ ^^^^ 
court shall otherwise order) be " struck out " and shall See 9 & 10 
be thereupon ended and determined ; and a memoran- 79^° ' ^ 

-dum to that effect shall be entered by the registrar of Power to rein- 

1.1 . .-1.1 ^***®- 

the said court m the said register, but such entry shall 

not bar any future suit for the same cause. Provided 

always that it shall be lawful for the judge to order 

-any such cause to be reinstated if he shall think fit. 
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Sections 84, The effect of striking out a case is to put an end to the action, but- 

' it does not put an end- to the cause of action. A cause will be struck 

out if the court has no jurisdiction to try it (s. 94). Under a similar 
provision in the rules of the Supreme Court, Order 36 r. 32 it was held 
that if the plaintiff appears when his case is called on and then refuses 
to proceed with his case the court may deal with him exactly as if he 
had not appeared {Bobinson v. Chadvncky 7 CD. 878). This section 
seems to render it impossible for the parties to postpone the trial by 
agreement amongst themselves for if the plaintiff is not present, or if 
present refuses to proceed, the case may be struck out by the court, 
and the action is then at an end. Accordingly parties who desire 
an adjournment must obtain the consent of the court. As to striking 
out a case when the plaintiffs solicitor has not signed the role of 
practitioners see s. 45 and note thereto. 

Costs when 84. Whenever any suit shall be " struck out" under 

ih, 8. 69. ^^^ provisions hereinbefore contained and the plaintiff 

See ib. s. 79. and defendant shall both have failed to appear, the 
said parties respectively shall bear and pay their own 
costs ; but if any defendant shall have appeared in 
person or by his attorney or counsel the court may 
give to such defendant judgment for his costs of the 
suit. 

Where both parties fail to appear the court apparently has no 
discretion as to the costs, and each party must pay his own costs. 
If the defendant alone appears the court in its discretion may award 
him his costs. As to when he so appears and admits the plaintiff's 
cause of action see s. 85. 

Proceedings 85. If at the time and place so named as aforesaid,. 

appears but or at any continuation or adjournment of the court or 

his^ca^. ^^^ *^ cause, the plaintiff shall appear but not make proof of 

lb, 8. 70. his demand to the satisfaction of the court, it shall be 

' *' '' lawful for the judge to nonsuit the plaintiff; and if 

the defendant shall appear and shall not admit the 

demand, to adjudge to the defendant by way of costs 

such sum as the judge in his discretion shall think fit. 

Provided always that if the plaintiff shall not appear 
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when called upon, and the defendant or his attorney Sbction 85. 

or counsel shall appear and admit the cause of action 

to the full amount claimed and the fees payable in the ][^^,^fts®the 

first instance by the plaintiflF, the court if it shall think claim. 

fit may proceed to give judgment as if the plaintifFhad 

appeared. 

The "time and place so named as aforesaid" are the time and Time and 
place named in the summons (s. 82). ^ ^' 

If the plaintiff fails to prove his case to the satisfaction of the Costs, 
judge he may be non-suited, and the court may adjudge to the de- 
fendant not necessarily his taxed costs but ** such sum as the judge 
in his discretion shall think fit. ' If the plaintiff in such case re- 
fuses to be non-suited, judgment may be given for the defendant. 

There are several provisions in the Act and in the rules relating to Non-suits, 
nonsuits that it may be convenient to consider together. Thus in 
Sec. 5 it is enacted that if the plaintiff bring his action in the wrong 
court "he shall be nonfiuit, unless the defendant shall forego his 
** right to such non-suit." Again in s. 70 it is enacted that if the 
plaintiff shall appear at the trial and fail to prove his case to the 
satisfaction of the judge " it shall be lawful for the judge to non- 
"suit the plaintiff." Again s. 96, after providing that all judg 
ments shall be final and conclusive between the parties enacts "But 
"the judge shall have power to .non-suit the plaintiff in 
"every case in which satisfactory proof shall not be given 
" to him entitling either the plaintiff or defendant to the 
" verdict of the jury or to the judgment of the court. " 
8. 148 enacts that in cases not provided for by the Act or the rules 
the judge "in his discretion " may adopt and apply with the 
necessary modifications, the "general principle of practice and the 
" rules observed in the Supreme Court." 

Hamwj mentioned the principle enactments and rules applicable Nonsuit at 
to a nonsuit in the County Courts it may be advisable to consider ^^'""^°?^ *^' 
what it is or was at common law and what is or was its effect. A 
nonsuit at common law was nothing more than a declaration of the 
court that the plaintiff had made default in appearing at the trial to 
prosecute his suit. The memorandum or entry of it on the record 
was that " the said A. B. being solemnly called comes not, nor does 
*• he further prosecute his suit against the said C. D ;" {Poyser v. 
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NONSUITS. 



Section 85. Minors, 7 Q. B. D. at 332) and before this entry could be made, it 
used to be necessary formally to call the plaintiff in court {Francis 
V. Dunn, 2 W. & W. (L.) 201 ; Gorsar v. Beid, 17 Q. B. 540, 21 L. J. 
Q. B. 18). There never was any other judgment of nonsuit. No 
plaintiff could be nonsuited against his will, because he could come 
into court and proceed with his case. There was no judgment for 
him or against him, and therefore a nonsuit was not a bar to 
another action for the same matter {ibid. pp. 332, 336, 338). 
Moreover, as a plaintiff could withdraw from the prosecution or trial 
of his action at any time before it was finished, he was entitled to a 
nonsuit up to the moment before the jury delivered their verdict, 
and this is still the law — except under s. 5 a plaintiff cannot be 
nonsuited against his will {Rtde v. Lobbe, 4 V. L. R. (L) 427; Ferguson 
V. Sporling, 9 V. L. R. (L.) Ill) and he may elect to be nonsuited at 
any time before verdict or judgment but not after {Stancliffe v. 
Clarke, 7 Ex. 439, 21 L. J. Ex. 133 ; (Blenkiron v. Great Central 
Co. 2F. & F. 437). And see note to s. 87 as to what is the 
judgment. 



Nonsuit by 
election. 



When a non- 
suit may be 
entered. 



A nonsuit may be entered when the plaintiff fails to produce any 
evidence in support of his case {Foster v. Green, 8 V.L.R. (L.) 19 ; 
Whai'ton v. Tuohy, 1 W. and W. (L.)217. The modern rule as to a 
nonsuit is that in every case before the evidence is left to the jury 
there is a preliminary question for the judge which is, not whether 
there is literally no evidence to be submitted to the jury, but whether 
there is any upon which a jury can reasonably find a verdict for the 
plaintiff (6?tWm v. McMullev,, L.R. 2 P.O. 317). Thus in an action 
for negligence the judge has to say whether there is any evidence 
from which negligence may be inferred ; the jurors have to say whe- 
ther from that evidence when submitted to them, negligence OMfir^i^ to 
be inferred (See per Lord Cairns in Metropolitan Railway Co. v. 
Jackson, 3 App. Ca. at 197). A nonsuit may be directed after the 
defendant's evidence has been entered upon, and the evidence given 
for the defendant may be used for the purpose of the nonsuit. 
Giblin v. McMuUen, L.R. 2P.C. 317 ; Bumsv. Slater, 5 A.J.R. 168). 
If the plaintiff refuse to bejnonsuited, when the judge thinks he ought 
to be, a verdict may be entered for the defendant. See note to s. 
87 as to when plaintiff may take a nonsuit. 



Nonsuit where In trials before a judge alone without a jury a nonsuit or verdict 

no jury, ^^j, <jefendant may be entered if the judge disbelieves the plaintiff's 

case or there is conflicting evidence. At the termination of the 

plaintiff's case in every case where there is no jury on application for 
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A nonsuit, the test it is submitted is not whether there is reasonable Section 85. 
evidence to go to a jury but whether assuming no evidence were 
called for the defendant would the judge give a verdict for the de- 
fendant {Smyth y. Shire of Kyneton, 8 V.L.R. (L.) 231 ; McLuskeyv, 
Forsyth, 13 V.L.R. 146 ; G(yrdon v. Murray, 15 V.L.R. 110). 

Where a judge nonsuits the plaintiff, the plaintiff may move to set Setting aside 
the nonsuit aside. But a plaintiff who elects to be nonsuited, who 
in fact nonsuits himself, because he objects to the judge's direction or 
for any other reason cannot move to set the nonsuit aside (Simpson 
V. Clayton, 2 Bing N.C. 467 ; WUkinso7i v. WhaOey, 1 D. and L. 9, 
12 L.J.C.P. 702). But if he submits to the nonsuit, not spon- 
taneously but in deference to the opinion of the judge, he will not 
be precluded from moving to set the nonsuit aside {Sweet v. Lee, 3 
M. and G. 452). In such a case he may appeal (Harvey v. Shire of Appeal. 
St. Amaud, 5 V.L.R. (L.) 312; Broadbent v. Vanremmn, 1 W. and 
W. (L.) 366, Davidson v. Brovm, 5 V.L.R. (L.) 288). 

An objection by way of nonsuit at the trial ought to be taken upon Grounds of 
specific grounds, and not upon the general ground that there is no nonsuit, 
case to go to the jury (Band of Hope Co. v. Mackay, 2 V. R. L. 
158). That the plaintiff has offered no evidence in proof of a jcause 
of action seems to be the only ground for a nonsuit in the County 
Court. Accordingly a plaintiff should not, it seems, be nonsuited, 
merely because his particulars disclose no cause of action (Mayor of 
Sandhurst v. Sherbon, 4 W.iW. and A'B. (L.) 37 ; Byan v. Topham, 
5 V. L. R. (h.) 2Sl ; Bichardson V. Silvester, L. R. 9 Q. B. 36). 
Improper admission of evidence is not a ground for a nonsuit (Small 
V. Glen, 6 V. L. R. (L) 150. Nor ought a nonsuit to be entered when 
there is evidence both ways (Foster v. Green, 8 V. L. R. (L.) 12). 

At the trial it is ioccasionally agreed that the defendant against Lg^yg ^ enter 
-whom judgment has been given shall have leave to move that a non- a nonsuit, 
suit be entered. When this course has been taken there is no final 
■decision by the judge till the motion has been heard, and the de- 
fendant has no right of appeal before making the motion (Henry v. 
Kidd, 4 V. L. R. (L. ) 466). Such a motion cannot be made except in 
pursuance of leave reserved at the trial (Power v. Fairhaim, 1 V. 
L. R. (L.) 118). Where the plaintiff does not appear and the defend- 
ant admits the cause of action; (1) ^'to the full amount claimed" 
and also ; (2) ** the fees payable in the first instance by the plaintiff" 
the court may give judgment as if the plaintiff had appeared, but it 
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Section 86. would seem that unless the defendant makes both these admissions 
the court has no such power to deal with the case in the absence of 
the plaintiff. 

Proceedings 86. If at the time and place so named as aforesaid^ 

where defen- 
dant does not OF at any continuation or adjournment of the court or 

ih s 71 cause, the defendant shall not appear or' sufficiently 

lb. s. 80. excuse his absence or shall neglect to answer when 
called in court, the judge or judge and jury as the case 
may be upon due proof of sprvice of the summons may 
proceed to the trial of the cause on the part of the 
plaintiff only ; and the judgment thereupon shall be as 
valid as if both parties ^had attended. Provided 
always that the judge in any such case at the same or 
Proceedings any Subsequent court may set aside any judgment so 
aside. given in the absence of the defendant and the execu- 

tion thereupon, and may grant a new trial of the 
cause upon such terms (if any) as to payment of costs 
giving security for or paying into court debt and costs 
or any part thereof or such other terms as he may 
think fit, on sufficient cause shown to him for thai 
purpose. 

Service of It is clear that ** due proof of service " of the summons upon the 

summons to be defendant is a condition precedent which must be fulfilled before 
proved. • , , ^ 

the trial is proceeded with in the absence of the defendant. Such 

proof must therefore be given before the trial is commenced and if it 

be not given the judge has no jurisdiction to try the case (B. v. 

GopCj eoq). Smillie, 6 V. L. R. (L.) 366). In such a case, where the 

proof of service fails, it seems the judge may strike the case out 

but if he does he cannot give costs to the defendant {ibid). It is- 

conceived that the simplest course for the judge to take is to refuse 

to try the case and leave the plaintiff to take such future steps as 

he may think fit. If the plaintiff satisfies the judge that the 

defendant has been duly served, and if he then proceed with the 

case and proves it to the satisfaction of the judge and obtain 

Judgment judgment the defendant may subsequently apply to have the 

may oe seti 

aside. judgment and execution set aside and may obtain a new trial. If 
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on that application, he can satisfy the judge that, not notwithstand- Seotion 87. 
ing the evidence of service given at the trial, he in point of fact was " 

not duly served with the summons, the judge may set the judgment 
aside and order a new trial and the defendant, if execution has been 
levied, may maintain an action against the plaintiff for the trespass 
{Bruce v. Hart, 7 V. L. R. (L.) 482). Where the defendant was 
absent when his case was called on, the nisi priua lists having been 
unexpectedly divided, the judgment was set aside Chapman v. Ire- 
land, 5 V.L.R. (L.) 328). When the solicitor for the defendant was 
ignorant of the fact that the case had been transferred to another 
list {Burgoine v. Taylor, 9 Ch. D. 1). ** As a general rule said 
Jessel M. R. solicitors in my branch of the court consent to such an 
order as is now asked and that such an application should be opposed 
is a novelty," ih. p. 5. See also {Cocker v. Joyce, 7 Ch. D. 56 ; 
Wright Y, Clifford, 47 L. J. Ch. 543; Johnson v. Jackson, 5 V.L.R. 
331). The defendant as a rule must pay all costs occasioned by the 
trial becoming abortive and the costs of the application to reinstate. 

Whether a summons has been sufficiently served is entirely a matter Sufficiency of 

service 
for the determination of the judge, and the Supreme Court will not 

review his decision upon it (B. v. Cope, exparte Smillie, 6 V. L. R. 

(L) at p. 369, cf. Exparte APEvoy, 6 V. L. R. (L) 424). 

In the Supreme Court an application to set aside a judgment ob- Time to apply* 
tained against a party who does not appear at the trial must be made 
within the first few days of the next sitting of the Full Court after 
the trial (order 36 r. 33). But an application by the defendant under 
this section to set aside the proceedings and for a new trial may be 
made " at the same or any subsequent court." The above words 
appear to contemplate an application to the court and not to a judge 
in chambers. 

Under the section a party summoned who neglects to attend is in Service of 
the same position as if he were personally present at the hearing of necessary, 
the cause, and no service of the judgment on him is necessary before 
issuing execution {Ely y. Moule, 20 L. J. Ex. 29.) 

See section 73 as to reinstatement where a plaintiff does not ap- Reinstatement 
pear. It is submitted that the same principles should guide the ^ ^ mi. 
judge in this case as when an application is made on behalf of the 
defendant. 

87. In all actions suits matters or proceedinjSfs Trial to be by 

'■ " ]udge. 

brought in any county court the judge of such court /& « 72 
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Section 87. shall alone determine all questions as well of fact as 
See 9 & 10 o^ law, and his decision shall be the judgment of the 
69&70. ^^' court unless jurors shall be summoned as hereinafter 
provided. 



^ , . In all cases tried by a judge alone " his decision shall be the 

the court. " judgment of the court." The judgment delivered orally by the 
judge is the judgment of the court and after he has annoimced it he 
has no power to alter it, though he may correct any mere error 
apparent in his decision all the parties being present and apparently 
he has the same power of correcting a mistake that is possessed by a 
jury with respect to an error in their verdict (i?. v Hackett, 8 V. L. 
R.. (L) 129). But after he has finally pronounced his decision he 
cannot alter it without the consent of the parties (per Stawellj C.J., 
in Murray v. Dabb, 9 V. L. R. (L) at 159 ; Uxp. McEwan, 4 V. R. 
When plaintiff (L) 9, see, howevQ^r, note to s. 146). It would seem therefore 
may a e non- ^ y^ ^^^ j^^ ^^^ ^^^ plaintiff to apply for a nonsuit after the court 
has delivered judgment. There is nothing contrary to law in a 
judge giving a decision apparently inconsistent with some of his 
remarks in delivering judgment {Allen v. (hoen, 6 V. L. R. (L) 213). 
A jury may alter their verdict at any time before it is recorded 
Danid v. Webster, 3 Bing. N. C. 77, Bac, Abridg, Vol. 8 p. 103 ; 
Stevens v. Sampsoii, 49 L. J. Q. B. 122). 



<5uestion of Where a judge has entered upon the hearing of a plaint, and from 

whe mand". ^^® evidence adduced before him, has decided that he has no juris- 

mus proper diction to adjudicate between the parties, a mandamus will not lie 

remedy. commanding him to hear and determine it, although he may be 

wrong in point of law {In re Milner, 15 Jur. 1037 Q. B.) Contra — 

if in a case in which he has jurisdiction he refuses to hear it upon 

the mistaken notion that he has no jurisdiction to do so in respect 

of some preliminary matter {ibid), A plaint for a trespass to a mining 

claim was brought in a County Court. The judge struck out the 

case on the ground that as the mining statute provided a remedy in 

Court of Mines, he had no jurisdiction qtia judge of the County 

Court. The court granted a mandamus to hear the case on the 

ground that there being concurrent jurisdiction, the plaintiff had a 

right to have the case tried in whichever court he pleased {JR. v. 

Dunne f exparte Bailey, 3 A. J. R. , 1 10). 
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88. In any action suit matter or other proceeding Sections 88, 

brought in any County Court the judge of such court— 

may if he think fit reserve his decision on any question reserve his 

decision and 
Ot tact or 01 law. forward it in 

writing for 
registrar to 

Where any such jud^e has so reserved his decision '^*^- 

Act No 942 

he may give the same at any continuation or adjourn- «. 6. 
ment of such court or at any subsequent holding there- 
of or he may draw up such decision in writing, and 
having duly signed the same forward it to the regis- 
trar or deputy-registrar of the court ; upon the receipt 
of such decision in writing such registrar or deputy- 
registrar shall notify the parties or their respective 
counsel or attorneys of his intention to proceed at 
some convenient time by him specified to read the 
same in the court house at which such court is holden 
or other convenient place, and he shall read the same 
accordingly, and thereupon such decision shall be of 
the same force and efiect as if given by such judge in 
open court at the trial or hearing of such action suit 
matter or other proceeding. 

89. In all actions where the amount claimed shall Trial may be 

by judge and 

exceed twenty pounds it shall be lawful for the jurors if re- 
plaintiff* or defendant (and in suits brought iov^CountyCmi 
the recover}'' of unliquidated damages for the judge) s. 72. 
to require a jury to try the said action ; and in case of 
either party requiring such jury such party shall 
give to the registrar of the court or leave at his 
oflSce such notice thereof as shall be directed by the 
rules framed or to be framed as hereinafter mentioned, . 
and shall also cause notice thereof to be communicated 
to the other party to the said action, either by post or 
by causing the same to be delivered at his usual or 
last-known place of abode or business : and it shall 
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Sbction 90. not be necessary for either party to prove on the trial 
that such notice was communicated to the other party ; 
but if the same shall not have been so communicated, 
the party in default shall pay to the other all costs 
occasioned by such omission, and the same shall be 
added to or deducted from the amount which would 
otherwise be recovered in such suit. 

Trial by jury. By this section two classes of cases may be tried by juries ; (1), all 
actions where the amount sought to be recovered exceeds £20 ; (2), 
all actions for the recovery of unliquidated damages " where the 
judge requires a jury. There are two other classes of cases that may 
be tried by a jury, viz., those in which a judge may direct a trial by 
jurors when neither party has applied for one (s. 91) and certain 
" issues of fact" arising out of the Equity Jurisdiction (s. 127) which 
a judge may order to be so tried, except in these cases it seems that 
a judge has the exclusive power to determine M questions of fact as 
well as law. Accordingly an action of ejectment on the title cannot 
be tried by a jury {Mason v. JRyan, 10 V. L. R. (L) 335). There are 
however some questions still undetermined as to the cases that may 
be tried by a jury. Thus, if a plaintiff brought an action for a debt 
of £10 and the defendant counter-claimed for say {£100— could the 
defendant have a jury to try the counter-claim ? and if he could, 
would it be incumbent on the judge to decide the claim ? Perhaps 
in such a case it would be advisable to order the two actions to be 
separately tried. 

Jurv on re- When an appeal is allowed and a rehearing directed either party 

hearing. may have a jury (s. 136). 

Juror when 90. Notice that jurors are required shall be given to 

ncSioe to be°^ ^^^ oppositc party three days before the return day of 
given. ^Yie summons, and to the registrar ten days before such 

return day ; and when the plaintiff requires a jury to 
try the action he may insert on the summons the 
words " For trial by a jury," and in that case no 
further notice to the defendant shall be necessary ; 
when the defendant requires a jury to try the action, 
he may insert on the notice of defence or special defence 
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"(if any) the words "For trial by a jury," and in that case Sboti^s 91, 
no further notice to the plaintiff shall be necessary. 

91. In any case when no demand of a jury has been Judge may 

1 / . 1 1. . , . ,.1 direct trial by 

made and the judge on application or otherwise thinks jurors. 
' the cause proper to be tried by a jury, he shall direct ^' ^' ^^• 
the said cause to be placed in the list of jury cases, 
and it shall be tried by a jury accordingly ; but when 
the judge of his own motion shall have required any 
cause to be tried by a jury, the jurors' fee is to be 
added to the costs of the successful party ; and the 
judge may in all cases in which he is authorised to 
require a jury give general instructions (in writing 
under his hand) to the registrar to issue a precept for 
a jury in any description of action which he may think 
fit to particularise, and in that case the registrar shall 
after the summons is filed with him as served issue a 
jury precept accordingly. 

The words "in any case where no demand of a jury has been 
made " are not, it seems, to be understood literally, but mean in this 
section "in any case where a demand for a jury might have been "made 
under s. 89 but was not," and on this ground apparently it has been 
held that a judge can only direct a trial by jurors under this section 
in cases where the amount claimed exceeds £20 and neither party 
has required a jury {Mason v. Ryan^ 10 V. L. R. (L.) 335); it follows 
therefor that no action for a liquidated demand under £20 can be 
tried by a jury even when a defence peculiarily suitable for trial by 
jury is raised, as for instance a defence of fraud. 

92. Whenever a jury is required to try any action Method of 

^ «/ •/ summoning 

m any County Court, the registrar of such court shall jurors. 
mutatis mutandis issue all precepts and do all such Actim"T 
things as by any Act for the time being in force is ^• 
directed to be done by the proper oflBcer of the Supreme 
Court for summoning a jury of special jurors, and the 
requisite number of jurors shall be summoned accord- 
ingly- 
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Sections 93, 93, Whenever a jury shall have been required to try 

\ — - — any action, four jurors or (when any party to the suit' 

jurors. so requires and on payment by such party of one 

Cwirt^^statute P^^^^ in addition to the usual jury fee) six jurors 
"^l%c ^juries ^^^^^ ^® impanelled and sworn and shall sit apart from 
^ti8S7" 8. ti^e judge in like manner as a jury in the Supreme 
Court ; and the verdict of a majority of such jurors 
shall be received in the same manner as an unanimous 
verdict ; but where the jury shall have remained six 
or more hours in deliberation and the majority shall 
not agree as tor the verdict to be given such jury may 
be discharged by the court from giving any verdict 
and the cause set down for re-hearing at such time as 
the judge may appoint, with a jury if either of the 
parties wish a jury, otherwise without a jury. When 
a verdict is given judgment shall be entered in accord- 
ance with the verdict, subject to the provisions of 
reservation of judgment new trials and nonsuit herein 
contained. 

Court may 94. Whenever any action or suit is brought in a 

award costs 

where cause County Court which the court has no jurisdiction to 
want of juris- try the judge shall order the cause to be struck out 
*'c^ ni (unless the parties consent to the court having jurisdic- 

?Sa^t^^^^^ tion to try the same) and shall have power to award 

loo9 8. 77. 

30 & 31 Vict, costs in the same manner and to the same extent and 
^* ^ ^* * recoverable in the same manner as if the court had 
jurisdiction in the matter of such plaint and the plain- 
tiff had not appeared or had appeared and failed to- 
prove his demand. 

It has been held that when the court strikes a case out for want 
of jurisdiction, it can, under this section, only award costs in those 
actions and suits in which the want of jurisdiction appears on the 
face of the plaint, as in the case of the plaint which shows that the 
action is for seduction or breach of promise of marriage, for the 
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words " as if the court had jurisdiction in the matter of such plaint," Section 95. 

show that the court has to refer to the plaint to see whether it has 

jurisdiction (i?. v. Cope exparte Rawaon, 9 V. L. R. (L. ) 294) ; in 

other cases that is to say when the want of jurisdiction appears in 

the course of the evidence, as for example if it turned out that the title 

to a toll came in question, the court has no power to award costs 

{Lawford v. Partridge, 1 H. & N. 621, 26 L. J. Ex. 147 ; i?. v. Cope, 

exparte Rawson, vhi supra ; B. v. Cope, exparte SmiUie, 6 V. L. R. 

(L.) 366); this section applies both to common law and to equity cases 

(see note to s. 130). But in equity suits when the subject matter 

of the suit is proved during the progress of the case to exceed the 

limit in point of amount to which the jurisdiction of the court is 

restricted, it becomes the duty of the judge to direct the case to be 

transferred to the Supreme Court (s. 130) while a common law case 

which was shown by the evidence to be beyond the jurisdiction of 

the court should be struck out. 

Where the want of jurisdiction appear on the plaint the judge has Amend, 
no power to amend so as to bring the case within his jurisdiction 
{Hopper V. Warhurton, 32 L. J. Q. B. 104 and post note to s. 146). 

95. Any judge of a County Court may if he think "The Admin- 
fit make an order prohibiting the publication of a. Justice Act 

1885 " 8. 4. 

report of any proceedings or any part thereof in any j^^^ ^^^'y 
cause or matter being heard or which has been heard ^Ji^^n of^re^^^ 
before him which in his opinion on the grounds of v^^^p^ p^o- 

* o ceedmgs. 

public decency and morality ought not to be published. 
Provided that nothing herein contained shall prevent 
the publication of a report of such parts of or of the 
facts connected with such proceedings as are not so 
prohibited. 

When any such order has been made as aforesaid Copy of order 

to be posted on 

a copy thereof shall be posted by the registrar or other door of court 

house 

officer on one of the outer doors of the court house in 
which such cause or matter is then being heard or in 
some other conspicuous place where notices are usually 
posted at such court house. 
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SECTION 96. ^y person publishing a report of any such pro- 
Penalty for ceedings or any part thereof in respect of which any 
order. such Order as aforesaid has been made and posted shall 

be guilty of an offence against this Act and shall on 
conviction thereof before any two or more justices of 
the peace be liable to a penalty not exceeding One 
hundred pounds or in the discretion of such justices to 
be imprisoned for a term not exceeding thriee months. 

DIVISION 12. — JUDGMENT AND NEW TRIAL. 

Judgments to gg. Every judgment of any County Court and the 

''County Court time (if any) limited for satisfying the same shall be 

J^^iS!^ entered in the said register in the proper column for 

that purpose, and no other record thereof shall be 

Nonsuit or i t. • j j. j. i. • 

new trial. Hcccssary ; and every such judgment except as herein 
9 & 10 Vict, provided shall be final and conclusive between the 

s. 95 s. 89. -^ ^ . 

parties. But the judge shall have power to nonsuit 
the plaintiff in every case in which satisfactory proof 
shall not be given to him entitling either the plaintiff 
or defendant to the verdict of the jury or to the judg- 
ment of the Court, and shall also in every case what- 
ever have the power, and as often as he shall think fit, 
to order a new trial to be had upon such terms as he 
shall think reasonable, and in the meantime to stay 
the proceedings. 

Jiidgnient of The judgment of a County Court is final and complete, and is a 
County Court ^^ ^ g^j^ action for the original consideration in any other court 
{Austin V. Mills, 23 L. f. Ex. 40 ; Berkeley v. ElderUn, 22 L. J. Q 
B. 281 ; Routledge v. Hislop, 29 L. J. M. C. 90) ; and it precludes a 
party from raising in another court a material question determined 
against him by such judgment. {Flitters v. Allfrey, 10 L. R. C. P., 
29, 44 L. J. C. P. 73). See a plea of judgment recovered in a 
County Court {Stanton v. Styles, 19 L. J. Ex. 336). The judge may 
alter his judgment after it has been pronounced and recorded, if he 
do so at the same court and in the presence of the parties {Jones v. 
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^(mesy 6 D. and L., 628; Byrne v. Knijpe, ib. 659; see also Irving v. Section 97. 
,^8kew, 39 L. J. Q. B. 119 ; Gt. Northern Railway Co, v. Mossop, 25 j;j;ay ije al- 
I* J. C. P. 22). The decisions of the Victorian courts on our tered by judge. 
Statute apparently do not go so far as this (see i?. v. Hachetty 8 V. 
li. R. 129 ; Murray v. Dabh, 9 V. L. R., per Stawell, C. J., at p. 
159) and the note to section 87. 

The judge has no power to nonsuit a plaintiflF without his consent No nonsuit 
{Stamliffe v. darkey 21 L. J. Ex. 129 ; Greek v. Newlanda^ 4 V. L. plaintiff's oon- 
R. 414 ; Rule v. Lohb, 4 V. L. R. 427). See also note to s. 85 sent. 
supra. 

As to the nature of the order which the court above will make on Nature of 
appeal where the plaintiff has been wrongly nonsuited see (Smith v. appeal. 
MaUeson, 3 A. J. R. 53). 

A motion in a County Court to enter a nonsuit after trial cannot No motion for 
be entertained unless in pursuance of leave reserved (Powers v. leave reserved. 
Fairhaimy 1 V. L. R. 118). 

A County Court judge having once refused to grant a new trial Judge's power 
under the pbwer conferred on him by this statute ia functus officio triaP^ 
and cannot grant one afterwards (Gt, Northern Ry. Co. v. Mossop, 
25 L. J. C. P., 22). The judge has no power to grant a new trial if 
it be not asked for in the notice of motion (Powers v. Fairbaim, 1 
v. L. R. 118). An application for a new trial in an action remitted 
to a County Court under 19 and 20 Vict. c. 108, s. 23 (s. 48 of 
Colonial County Court Act corresponding) must be made to that court 
'( White V. Mainnaring, 25 W. R. 253). 

Where a secotid trial is ordered upon payment of costs which are Acceptance of 
paid, the party acceptingj them is precluded from afterwards object- ^^*®' 
ing to the order (Sparrow v. i?eed, 17 L. J. Q. B. 183). 



97. If there shall be cross iudgments between the ^^^^s judg- 

•^ ° ments to be 

parties execution shall be taken out by that party only setoff, 
who shall have obtained judgment for the larger sum, ^' ** ^^* 
and for so much only as shall remain after deducting 
the smaller sum ; and satisfaction for the remainder 
.shall be entered as well as satisfaction on the judg- 
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Sbotion 98. ment for the smaller sum ; and if both sums shall be 
equal satisfaction shall be entered upon both judg- 
ments. 

DIVISION 13. — ENFORCEMENT OF JUDGMENTS. 

(1) Execution and Interpleader. 
lb, «. 80. 98, The judge of any such court may if he shall 

order^d^^to think fit Order that the amount of any judgment 
instSmente. recovered in such court shall be paid by the person 
9 & 10 Vict, liable to pay the same by instalments, together with 

o. 95 s. 95. . , . 1 , , , 

See 19 & 20 mterest on such judgment debt at such rate as the 

o^ioss 45 J^^^ shall direct not exceeding eight per cent, per 

Interest. annum, at such times in such sums and upon such 

m^t^ia nc***^ terms as to giving security or otherwise as he may 

^^^' determine. Provided that upon the breach of any 

such order execution for the whole of the amount 

remaining unpaid at the time of such breach may 

forthwith issue as if such order had not been made 

or for such portion thereof as the judge shall order 

either at the time of making the original order or at 

any subsequent time under the seal of the court. 

It is in the discretion of the judge whether he will order the judg- 
ment debt to be paid by instahnents or not. If such an order is 
made at the trial when judgment is delivered, it forms part of the 
judgment {Bobimon v. GUI, 12 C. B. 191, 21 L. J. 0. P. 155). It is 
not, however, quite clear whether the order can be made at any 
other time. In the proviso it is enacted that a breach of the order 
shall subject the defendant to execution for the whole amount or for 
so much as the judge [may order either '* at the time of making the 
" original order or at any subsequent time under the seal of the 
"court." This seems to contemplate the making of the order at 
any time at or after judgment and apparently confers upon the 
ju(%e the power of altering his original judgment. It is submitted^ 
however, that an order under this section does not alter the original 
judgment but only varies the time and the mode of satisfying it. 
If the order be made after judgment it seems advisable to have it 
drawn up and served upon the judgment debtor {My v. Motde, 5 Ex.. 
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■918, 20 L. J. Ex. 29). The judge when he makes an order to pay Secoton 99. 
by instalments may also allow interest at 8 per cent. Except in ^ 

this case and where execution is issued out of the Supreme Court 
under s. 104 it seems that the judgment of a County Court does 
not bear interest {R, v. Essex CC, 182 B. D. 704). 

99, Whenever any sum of money shall have been Warrant of 
recovered by the judgment of any County Court and ^nstttie 
the same shall not be paid into court forthwith orf^ ^* 

^ lb, 8, 81. 

within the time (if any) limited for that purpose, the see 9 & lo 
registrar of the said court at the request of the judg- gj^*' °- ^ *• 
ment creditor shall, after the expiration of the time Mav issue 

*^ without notice 

limited for the payment of such money and without Eighth 
any previous notice or summons to the judgment ^.®1"^®' 
debtor, issue out of such court a warrant in the form cute warrant, 
contained in the Eighth Schedule to this Act ; and the 
bailiff of the said court shall execute the said warrant, 
and all constables and other peace officers within their 
several jurisdictions shall aid and assist in the execu- 
tion of every such warrant ; and every bailiff or 
officer executing any such warrant as last aforesaid 
may by virtue thereof seize and take any of the goods ^Tj^f^^ 
and chattels personal of the person against whom such gee i6. «. 95. 
warrant shall have issued (excepting the wearing 
apparel and bedding of such person or his family and 
excepting also the tools and implements of his trade to 
the value of ten pounds, which shall to that extent be 
protected from such seizure), and may also seize and 
take any money or bank notes and any cheques bills 
of exchange promissory notes bonds specialities or 
securities for money belonging to any such persor 
against whom any such execution shall have issued as 
aforesaid ; and the bailiff of the said court shall hold 
any cheques bills of exchange promissory notes bonds change and 
specialities or other securities for money which shall ^el^ secun- 
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Skotion 99. have been so seized or taken as aforesaid as a security or 
ih, «. 97. securities for the amount directed to be levied by such 
warrant, or so much thereof as shall not have been 
otherwise levied or raised, for the benefit of the judg- 
ment creditor, who may sue in the name of the judg- 
ment debtor or in the name of any person in whose 
name the judgment debtor might have sued for the 
recovery of the sum or sums secured or made payable 
thereby when the time of payment thereof shall have 
arrived ; and may also seize and take or levy and sell 
or dispose of any scrip or share or shares in any com- 
pany standing in the name of the person against whom 
such warrant shall have issued, and the person or per- 
sons to whom the same shall or may be sold or disposed 
of shall thenceforth become and be the legal possessor 
or possessors of such share or shares and all benefit 
accruing therefrom ; and such bailiff or officer shall 
immediately or as soon after such sale as may be by a 
Sale note ^^ ^^^^ transfer every such share to such purchaser, 
and such sale note shall be a good valid and legal 
transfer of every share mentioned therein to all intents 
and purposes as if such transfer had been made by the 
holder of any such share to such purchaser ; and such 
purchaser shall become and be a shareholder in such 
company and entitled to all the rights and privileges 
and subject to all the liabilities thereof and the rules 
and regulations of the said company. 

Modes of en- When a judgment or order for the payment of money (s. 105) has 
forcing a been obtained there are several ways by which it may be enforced ; 

judgmen . ^j^^ ^^ execution against goods (s. 99) ; (2), by commitment of the 
debtor under a fraud summons ; (3), by attachment of debts owing 
from other persons to the debtor (s 107 et aeg) ; (4), by a 
charging order on shares or stock (s. 115) ; and perhaps (5), by the 
appointment of a receiver. Judgments in equity cases may be 
enforced by the means and in the manner mentioned in s. 129. 
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When an order is made for the payment of money or where a sum Section 99. 
of money is recovered by judgment the person liable ought to pay -j^qw iudg- 
it " into court either forthwith or within the time (if any) limited ment or order 
"for that purpose." The judge when delivering a judgment Or paid, 
making the order may limit a time for the payment. 

Though it seems that the money recovered should be paid into Payment 
court there is nothing to prevent its being paid between the parties ««rJ:^'^ ^ 
directly without the intervention of the court (R, v. Fletcher, 2 E. & 
B. 279, 21 L. J. Q. B. 310). But such a payment, if made after 
execution had issued, would not invalidate the warrant {Davia v. 
Fletcher, 2 K & B. 217, 22 L. J. Q. B. 429) and in that event 
prompt steps should be taken to countermand further proceedings 
upon the warrant. 

If the money is not paid into court at the proper time, the judg- Execution 
ment creditor may request the registrar to issue execution, and on *fif*in8t goods, 
receipt of such request a warrant {will be issued in the form pro- 
vided which will be executed by the bailiff. No summons or 
notice need be sent to the judgment debtor previous to the issue of 
the warrant, nor need the judgment be served upon him though 
probably an order for the payment of money ought to be drawn up 
and served before execution is issued upon it (Ely v. Movie, 5 Ex. 
918, 20 L. J. Ex. 29). As to execution when there are cross 
judgments (see s. 97). Where there is a set-off in excess of the 
plaintiff's claim (s. 67). 

The warrant (eighth schedule) sufl&ciently describes what may be What may be 
taken in execution. It directs the bailiff to seize the goods, ^^^®"- 
chattels personal, money, bank notes, cheques, bills of exchange, 
promissory notes, bonds, specialities, securities for money, scrip and 
shares belonging to the judgment debtor. But he is forbidden to 
seize the wearing apparel, and the bedding of the debtor and of his 
family, and his implements of trade to the value of £10. The word 
** money " means cash on the premises and does not include the 
proceeds of a previous execution against the debtor remaining in the 
hands of the bailiff (Harrison v. Panter, 6 M. and W. 387). Nor 
the proceeds of an execution issued by the debtor ( Wood v. Wood, 
4 Q. B. 397, 12 L. J. Q. B. 141). Nor the proceeds in the hands of 
the sheriff's officer of an execution levied out of the Supreme Court 
(Merton v. Greene, A. R. 24 Mch. 1858, Ker and Box, 393). Where 
Bills of Exchange and other securities are seized the judgment 
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Section 99. creditor may sue upon them either in the name of the judgment 
debtor or in the name of any other person in whose name the 
judgment debtor might have sued. No provision is made as. to the 
costs of such actions should they prove unsuccessful or unproductive. 



Policy of 
Insurance. 



As regards life insurance policies it is provided by the 
Companies Act, 1890, that the property and interest of any 
person to the extent of £1,000 in the whole in any policy or 
policies upon his own life " shall not be subject to be seized or taken 
**in execution under the process of any court " (s. 



Scrip and 
shares. 



Where scrip or shares are seized the bailiff can sell them and 
transfer them by a sale note to the purchaser who thereupon 
becomes a shareholder in the company. This appears to be a very 
singular enactment. There is, it is believed, no such power to deal 
with shares in the Supreme Court, which can only make a 
charging order upon them (Hamilton JtidiccUure Act pp. 59, 62). 
It is conceived that the effect of the sale would [only be to transfer 
the interest of the judgment debtor in the shares seized. If he be 
a trustee of shares what would be the effect of the transfer ? Again 
in some companies the directors have a right to prevent a transfer 
to an objectionable transferee. Could they object to anyone who 
bought at a bailiff's sale ? and if they did can the County Court 
interfere ? 



Where bailiff The warrant of execution commands'* the bailiff, [if the judgment 
is to sell the and bailiff's charges be not paid within five days, to retain any 
money seized and ** forthwith " to sell the goods taken in execution. 
But the 76th section of the Insolvency Act 1890 enacts that ** no 
" sale shall take place by a sheriff or any County Court bailiff of any 
" property under any judgment or process for the sum of £50 or up- 
** wards until after eight days from the seizure or attachment thereof " 
and the bailiff is to hold the proceeds for four days more. By s. 37 
of the same Act a judgment debtor commits an act of insolvency if 
he allows four days tt> elapse after seizure without satisfying a 
judgment or process for not less than £50 provided a petition for 
sequestration be presented within twelve days from the seizure. If 
a sequestration be made within four days . after the sale the bailiff 
must hand the proceeds not to the judgment creditor but to the 
assignee or trustee to be dealt with by him as part of the insolvent 
estate {ibid s. 76). The directions in the warrant as to the time of 
sale therefore can only apply to executions for less than £50. 
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A warrant of execution cannot prejudice the title of any person Section 100. 
who acquires goods from the judgment debtor before actual seizure rpitiQ ^o ffoods 
by the bailiff, provided such person had no notice of the delivery to bought from 
any bailiff of a warrant under which they might be seized (s. 102 
post). 

It may be observed that this section does not, nor does the war- Land, 
rant, authorise the seizure and sale of land. If, however, an 
execution against land be a remedy within the meaning of the 68th 
section of this Act, it would seem that land might be taken. By 
s. 137 of the JiecU Property Act 1890, it is enacted all lands 
and any interest in them which a debtor has ** shall be subject 
" to the like remedies j proceedings and process in any court of law 
" or equity in Victoria for seizing, extending, selling or disposing of 
'* any such lands &c. towards the satisfaction of debts &c. and in 
''like manner as personal estates in the said colony are seized and 
** disposed of for the satisfaction of debts." 

If a registrar refuse to issue a warrant of execution to which a Remedy when 
party is entitled he may apply to the Supreme Court for a mandamus IS^? ** 
{B. V. Surrey G. C, 21 L. J. Q. B. 310). 

A plaintiff who has recovered a judgment for debt and costs and Execution for 
has received the debt out of court is entitled to issue execution for costs, 
costs (/?. V. Clerk of County Court of Surrey^ 21 L. J. Q. B. 
310). 

100. If it shall appear to the satisfaction of the Execution 

, may be stayed 

judge of any court in which a judgment shall have in certain cases 

been recovered that the person liable to satisfy such ^' *• ^' 

See 9 & 10 Vic. 

judgment is unable from sickness or other temporary o. 95 s. 105. 
disability to pay the amount of such judgment or of 
any instalment thereof ordered to be paid as herein- 
before provided, such judge may stay the execution of 
such judgment whether a warrant of execution shall 
haye issued or not for such time and upon such terms 
as to such judge shall seem fit, and may from time to 
time continue such stay of execution until such disa- 
bility has ceased. 
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101. Whenever any sum of money shall 
recovered by the judgment of any County Court, any 



^"rn^'ios^^^' 101. Whenever any sum of money shall have been 



lb, 8.90. 
lb. 8. 104. 



Bailiif of other 

County Court warrant for enforcing such judgment may be directed 
warrant. to the bailiff of any other County Court, and shall be 
executed by him, and all other proceedings thereunder 
shall be proceeded with and enforced, and the prisoner 
if entitled to his release discharged in the same manner 
as if such judgment had been a judgment of such last- 
mentioned court. 

m2i«d?o«a ^^^- No warrant of execution issued out of any 
fide and with- County Court against the ffoods of a debtor shall 

out notice pro- J & & 

*^^<^ against prejudice the title to such goods acquired by any 
tion. person bond fide and for valuable consideration before 

- * !" \^. the actual seizure thereof by virtue of such warrant, 

19 & 20 Vict. . "^ 

c. 97 s. 1. provided that such person had not at the time when 
he acquired such title notice that such warrant or any 
other warrant by which the goods of such debtor 
might be seized had been delivered to and remained 
unexecuted in the hands of the bailiff of any County 
Court or other officer or person having the execution 
of such warrant. 

This section is the same as s. 285 of the Common Law Procedure 
Act, 1865, and s. 1 of the English Mercantile Law Amendment Act,. 
1856 (19 and 20 Vic. c. 97). It is not retrospective in its operation 
so as to affect rights existing at the time of its passing ( Williams v. 
Smithy 26 L. J. Ex. 371 ; Flood v. PaUereon, 30 L. J. Ch. 486). 

Adjudicating 103. If any claim shall be made to or in respect of 

of adverse 

claims to goods any goods or chattels taken in execution under the 
^^ 92 process of any County Court or in respect of the 

See 30 & 31 proceeds or value thereof by any person not being the 
^^ict. c. 142 8. pg^j^y against whom such process has issued, it shall 
be lawful for the registrar of such court or for any 
justice, upon application of the officer charged with 
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the execution of such process as well before as after Sbotion iq3. 

any action brought against such officer, to issue a 

summons calling before the judge of the said court or Summons to 

before any two justices as well the party issuing such plication of 

process as the party making such claim ; and thereupon ^^' 

any action which shall have been brought in the 

Supreme Court or in any County Court in respect of 

such claim shall be stayed ; and the court in which 

such action shall have been brought or any judge 

thereof or the judge before whom the said summons is 

returnable or such two justices, on proof of the issue 

of such summons and that the goods and chattels were 

so taken in execution, may order the party bringing 

such action to pay the costs of all proceedings had 

upon such action after the issue of such summons ; 

and the judge of the County Court or such two Power to 

justices shall adjudicate upon such claim, and make 

such order between the parties in respect thereof and 

of the costs of the proceedings as to him or them shall 

seem fit. 

Where a bailiff has seized goods which he believes to be the Object of 
property of the judgment debtor, it frequently happens that a third 
person comes forward and claims them, and the object of this 
section is to provide the means of settling such claims in a summary 
way, if the bailiff so desires, without exposing him to the risk and 
expense of defending an action brought to try the right to the goods 
taken. This section corresponds with s. 118 of 9 and 10 Vict. c. 95. 

It has been doubted whether the judge in a proceeding under it. Jurisdiction of 
can determine any other question than the right to the goods, such ^" ^®' 
for instance as the amount of damages to which the claimant might 
be entitled, for the wrongful seizure of his goods {Mercer v. 
Stanherg, 25 L. J. Ex. 346). The proceedings must be commenced 
by the bailiff and not by the claimant— and as the procedure is 
intended for the benefit of the bailiff, it may be that the judge has 
power to adjudicate upon any claim for damages for the wrongful 
seizure or trespass that may be advanced by a successful claimant of 
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SionoN 104. the goods as against the bailiflf {Tinkler v. HUder, 4 Ex. 187, 18 Zu 
J. Ex. 429). But the meaning of the section is very doubtful, and 
if an action were commenced by a successful claimant after the 
hearing of the summons, to recover such damages, it seems that it 
would not be stayed {Gkater v. Chigndl, 15 Q. B. 217, 19 L. J. Q. 
B. 520 ; Jones v. WiUiarM, 4 H. and N. 706, 28 L. J. Ex. 324). 
To bring such action it is not necessary to complain therefore 
at the hearing of the interpleader {Foster v. Pritchard, 2 H. and N. 
151). If, however, the claimant were unsuccessful such an action 
would be stayed {Jessop v. Grawley, 15 Q. B. 212, 19 L. J. Q. B. 
320). All actions commenced against the bailiff before the issue of 
the summons are stayed by the operation of the section itself. The 
officer of the County Court is not required to retire from possession 
because an interpleader summons has been issued {Exjparte SummerSy 
18 Jur. 522 Ex). 



Execution 104. Whenever any sum of money shall have been 

may issue out •^ •' 

recovered by the judgment of any County Court, the 
registrar of such court upon the application of the 
judgment creditor or of any person on his behalf shall 
grant and deliver to the person making such applica- 
tion a certificate in the form contained in the Ninth 
Schedule to this Act, and shall make a minute or 
memorandum thereof in the said register ; and it shall 
be lawful for such person to file the said certificate in 
the Supreme Court, and thereupon without any 
previous process to sign final judgment in that court 
in the form contained in the Tenth Schedule to this 
Act (on which judgment no appeal or proceeding in 
error shall lie) for the sum mentioned in such certifi- 
cate to be unpaid, together with interest thereon at 
the rate of six pounds per centum per annum from 
the day named in such certificate until the date of the 
said final judgment ; and the fee paid for the said 
certificate to the registrar of the said County Court, 
as well as the fees paid in the Supreme Court for 
ascertaining the amount to be recovered on the said 



may 

of the Su- 
preme Court. 

lb, 8. 93. 



Ninth Sche 
dule. 



Tenth Sche- 
dule. 
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final judgment and for siting such judgment, and the Sbotiok 104 
sum of one pound eleven shillings and sixpence for the 
costs and charges of obtaining the said certificate and 
signing the said judgment ; and upon such final judg- 
ment execution may be forthwith issued in the same 
manner as on any other judgment of the Supreme 
Court. Provided always that in case any time shall 
have been limited as aforesaid, no such certificate shall 
be granted before the time at which execution could 
be issued out of the Coimty Court ; and if any execu- 
tion against the goods and chattels shall have been 
issued out of that court, no such certificate shall be 
granted until after the return of the warrant of 
execution ; but if any execution against the person 
shall have been issued out of that court no such 
certificate shall be granted at all ; and after any such 
certificate shall have been granted no further proceed- 
ings shall be had or taken in such action in the County 
Court. 

The registrar on the application of the judgment creditor, issues 
his certificate by which he certifies to the Supreme Court that the 
judgment has been recovered and how much of it remains unsatisfied. 
The certificate is placed on record in the Supreme Court and judg- 
ment is issued pursuant to it for the amount due. In addition to 
this the judgment creditor is entitled to interest at 6 per cent, from 
*'the day named in such certificate" till the date of the final 
judgment. There are two days named in the certificate, viz., the 
date of the recovery of the judgment, and the date of the certificate 
itself. If " the day named in such certificate" means the first of 
these dates then the judgment creditor is entitled to 6 per cent, on 
the amount recovered from the date of recovery till the date of the 
judgment in the Supreme Court, after which it will apparently bear 
8 per cent. (sec. 177 of the Supreme Oourt Act), It will 
thus be seen that the provisions as to interest on County Court 
judgments are peculiar. The judgment itself does not carry interest 
{R. V. Eeaex C. C, 18 Q. B. D. 704) ; but if it be ordered at the 
trial to be paid by instalments it may carry 8 per cent. (s. 98) ; if it 
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Secjtion 104. be ordered to be paid by instalments on a judgment summons it may 
carry 5 per cent, (see ImpHsmiment for Debt Act) ; and if removed 
into the Supreme Court, it carries 6 per cent, up to the time of 
removal, after which it^^carries 8 per cent. No certificate is to be 
granted by the registrar where ** any time shall have been limited 
''as aforesaid " until such time has elapsed. The words in inverted 
commas are separated so far from the antecedent to which they relate 
that it is not easy to discover it. They probably refer to s. 99 which 
provides that execution is to issue where the money recovered by a 
judgment shall not be paid into court either forthwith or " within 
*' the time (if any) limited for that purpose " as mentioned in s. 96. 



Certificate 
After execu- 
tion issued. 



If execution against the goods has issued under s. 99 the certificate 
cannot be granted till after the return of the warrant,' and no cer- 
tificate can be granted at all if " execution against the person shall 
" have been issued." What this means is not clear — for nearly four 
years before the passing of this Act such executions had been 
abolished (Act No. 292 s. 2). Perhaps it refers to judgment 
summonses. 



Change of 
Parties. 



Sometimes after a judgment has been obtained or removed a 
change of parties occurs through insolvency or death, in which case 
it may be necessary to enter a suggestion of the change (Bar/old 
Estate Co. v. Davies, 2 V. R. (L.) 154). 



Setting the 
judgment 
aside after 
removal. 



The provision that after a certificate has been granted " no further 
proceeding" in the action shall be taken in the County Court does 
not prevent the judge of the County Court from setting the judg- 
ment aside after the granting of the certificate ( Wrixon v. Deehan, 
2 W. W. and a'B. (L) 16), and if he does set it aside, the Supreme 
• Court will, as a matter of course, set aside the judgment signed on 
the certificate in that court (Allison v. McGandlish, 3 A. J. R. 106). 
Indeed where a judgment is removed under this section for execution 
the Supreme Court cannot and will not inquire into the regularity 
of the proceedings in the court below, and will not set aside the 
judgment in the Supreme Court because such proceedings are alleged 
to be irregular (Hancock v. Emmet, 6 W. W. and a'B. (L) 142 ; 
WUliams v. BoUand, 1 C. P. D. 227). 



Issuing of cer- The clerk of a County Court had improperly issued a certificate 

isterial Act. during a stay of proceedings, on which judgment was signed, and 

afterwards set aside by a judge in chambers for irregularity ; the 
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clerk discovering his mistake issued a second certificate on which Section 105, 

lOfi 1(V7 

judgment was signed, held that the issuing of the certificate being a * 



ministerial act, the clerk having done so wrongly in the first 
instance, could issue another certificate when the proper time came 
( Walsh V. Wall, A. R. Nov. 23, 1868). The granting of the certifi- 
cate is imperative and the duty of the officer is simply ministerial 
(Brooks V. Pettigrewy A. R. 21 Dec, 1863). 

105. All sums of money directed to be paid by any Mode of en- 

" X ./ «/ forcmg orders. 

order of a court holden under this Act or of any judge 75. 3. 95. 
thereof shall and may be recovered and payment 
thereof enforced in the like manner in all respects as 
if the same were recovered by the judgment of any 
such court. 



106. Any party to a cause suit matter or proceeding /t. s. 96. 
may be summoned before the judge of the court at S^J^s^'before 
such place as may be named in the said summons to chambers 
show cause why the application contained or set out 

in the summons should not be granted. 

(2) Attachment of Debts and Orders to Charge. 

107. It shall be lawful for any creditor who has Examination 
obtained a judgment in any County Court to apply to dliJtOT^^to 
the court or a judge thereof for a rule or order that ^^ ^^^ ^ 
the judgment debtor shall be orally examined heiore "CommonLaw 

• J o 1 111 • X 1- Procedure 

a judge 01 such court or the registrar or such person stattue 1865" 
as such court or judge shall appoint as to any and ^' ' 
what debts are owing to him ; and the court or judge c. 125 s. 60. 
may make such rule or order for the examination of 
such judgment debtor and for the production of any 
books or documents; and the examination shall be 
conducted in the same manner as in the case of oral 
examination of witnesses under the Act in that case 
made and provided. 
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Section 108. iQS. It shall be lawful for a judge upon the 

Judge may exparte application of such judgment creditor, either 

attachment of before or after such oral examination and upon 

76. «. 201. affidavit by the judgment creditor or his attorney 

lb. «. 61. stating that judgment has been recovered and that it 

is still unsatisfied and to what amount and that any 

other person is indebted to the judgment debtor and 

i3 within the jurisdiction, to order that all debts 

owing or accruing from such third person hereinafter 

called the " garnishee ") to the judgment debtor shall 

be attached to answer the judgment debt ; and by the 

same or any subsequent order it may be ordered that 

the garnishee shall appear before the judge to show 

cause why he should not pay the judgment creditor 

the debt due from him to the judgment debtor or so 

much thereof as may be sufficient to satisfy the 

judgment debt, Provided that the judge may in his 

discretion refuse to interfere when from the smallness 

c^m sf 28^^*' of the amount to be recovered or of the debt sought to 

be attached or otherwise the remedy sought would be 

worthless or vexatious. 

The following note is by permission taken from Hamilton's- 
JtuiiccUure Act, p. 239. 

What may be xhe court is empowered to attach " all debts owing or accruing " 
from the garnishee to the defendant. They must be absolute and 
not merely conditional debts (Howell v. Metrop Co,, 19 C. D. 508, 
cf. ; Webb v. Stenton, 11 Q. B. D. 518). A debt the amount of 
which has not been ascertained, but which is liquidated in its nature 
may be attached {Daniel v. McCarthy, 7 I. R. C. L. 261) ; so also 
may a judgment entered up as a security for a debt (Sparks v. 
Young, 8 I. R. C. L. 261) ; so also may a debt the amount of which 
is liable to variation from day to day (Russell v. Ferguson, S I. R. C. 
L. 78). Rent due may be attached (Leake v. Noble, 6 I. R. C. L. 
570 ; MitcheU v. Lee, L. R. 2 Q. B. 259). It has been held that 
surplus money realised by a sale under a //a may be attached in 
the hands of the sheriff (0*Ne%U v. Cunningham, 6 I. R. C. L. 503). 
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See contra {Oriental Bank v. Grants 1 W. and W. (L) 16). The Section 109 

amount of an execution at the suit of the judgment debtor may be 

attached in the hands of the sheriff {Murray v. Simpson, 8 I. R. C. 

L. Ap. 215). So may money in a bank {Cohen v. Hale, 3 Q. B. D. 

371) or interest due and guaranteed by the garnishee {Bouch v. 

Sevenoaks /?. T. Co.^ 4 Ex. D. 133). Money not yet due^jut accruing 

due may be attached, e.^/., a debt payable by instalments {Tapp v. 

Jones, L. R. 10 Q. B. 591). A debt due to one^of several defendants 

may be attached {Miller v. Mynne., 1 E. and E. 1075). So may a 

debt due to a testator's estate in an action against the executors 

{Barton v. Boherts, 6 H. and L. 93). 

Money belonging to a married woman and subject to a restraint What may not 
on anticipation cannot be attached {Chapman v. Biggs, 11 Q. B. D. "® attached. 
27). Nor trust money owing to the defendant as trustee {Roberts 
V. Death, 8 Q. B. D. 319). Nor salary which has not yet 
become due {Hall v. Pritchett, 3 Q. B. D. 215). Nor an annuity 
when nothing is due {Webb v. Stenson, 11 Q. B. D. 518). See, how- 
ever {Mark v. Pease, 46 L. J. Q. B. 766). Nor money paid into 
court {Dolphin v. Layton, 4 C. P. D. 130 ; Stevens v. Phillips, I. R. 
10 Ch. 417). Nor the amount of a promissory note not yet due 
{Payne v. Kenna, 11 I. R. C. L. 207 ; nor money in the hands 
of an official assignee {re Hunter, I. R., 8 C. P. 24). Nor a dividend 
in a winding up [matter {Dawson v. M alley, 1 I. R. C. L. 207 ; 
Boyse v. Simsm, 8 I. R. C. L. 523). 

Where the debt has been assigned by the defendant the When debt 
plaintiff stands in the same situation as the defendant and can- assigned, 
not impeach the assignment {Harknessv. Mayor of Maryborough, 
3 A. J. R. 26) ; and if the assignment is bond fide there is nothing 
for the attachment to operate upon {CohnY, Stra>chan, 5 A. J. R. 38). 

109. Serviee of an order that debts due or accruing Order for 

. attachment to 

to the judgment debtor shall be attached or notice bind debts, 
thereof to the garnishee in such manner as the iudffe ^^' ** ^^* 

° . . "^ ° 17 & 18 Vict 

shall direct shall bind such debts in his hands. c 125 s. 62. 

The following note is by permission taken from Hamilton's 
Judicalure Act, 240. 

The effect of a garnishee order is to bind the debt attached 
and to prevent the defendant receiving it, but it does not affect 
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Sections 110, any security given for the debt (ChcUterton v. Watney, 17 C. D. 

' 259). Where the plaintiff has served the order he is a creditor 

holding security within the meaning of the Insolvency Act {ex parte 
Josdyne, 8 C. D. 327) but a garnishee order creates no charge unless 
and until it is served {Re Stanhope^ 11 C. D. 160). After the order 
is made the garnishee cannot set off a debt due to him from the 
plaintiff {Samson v. Seaton, L. R. 10 Q. B. 28) ; nor can he deduct 
the amount of debts accruing due to him from the defendant subse> 
quent to the date of the order {Tapp v. Jones, L. R. 10 Q. B. 591). 



ProcK^edings 110. If the garnishee does not forthwith pay into 
due from court the amount due from him to the judgment debtor 
/6™ 2(J or an amount equal to the judgment debt and does not 
Xb, s. 63. dispute the debt due or claimed to be due from him to 
the judgment debtor, or if he does not appear upon 
summon^, then the judge may order execution to issue 
and it may be sued forth accordingly without any pre- 
vious writ or process to levy the amount due from 
such garnishee towards satisfaction of the judgment 
debt. 



Judge may 
allow Judg-_ 
ment creditor 
to sue garni- 
shee. 

lb. «. 204. 

/6. .s'. 04. 



*' Common 
Law Proce- 
dure Statute 
1865." 

Proceedings 
where third 
wrson has a 
lien on the 
debt. 



111. If the garnishee disputes his liability the judge 
instead of making an order that execution shall issue 
may order that the judgment creditor shall be at 
liberty to proceed against the garnishee by summons 
calling upon him to show cause why there should not 
be execution against him for the alleged debt or for 
the amount due to the judgment debtor if less than 
the judgment debt and for costs of suit. Whenever it 
is suggested by the garnishee that the debt sought to 
be attached belongs to some third person who has a 
lien or charge upon it, the judge may order such third 
person to appear before him and state the nature and 
particulars of his claim upon such debt; and after 
hearing the allegations of such third person under 
such order and of any other person whom by the same 



\ 
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juent order the judge may think fit to call ' 
before him or in case of such third person not appear- ; 



or any subsequent order the judge may think fit to call ^j^'Yw^ iW' 



1 r* 1 . , , . . 23 & 24 Vict. 

mg beiore him upon such summons, the judge may c 126 ss. 29 & 

order execution to issue to levy the amount due from 

such garnishee or the judgment creditor to proceed 

against the garnishee as herein provided ; and he may 

bar the claim of such third person or make such other 

order as he shall think fit upon such terms in all cases 

with respect to the lien or charge (if any) of such third 

person and to costs as he shall think just and 

reasonable. 

112. Payment made by or execution levied upon the Garnishee 
garnishee under any such proceeding as aforesaid shall j^^ ^5 ' 
be a valid discharge to him against the judgment 17 & 18 Vict. 

c 123 8 65 

debtor to the amount paid or levied, although such 
proceedings may be set aside or the judgment may be 
reversed. 

113. There shall be kept in the office of the registrar Attachment 

hook to be 

a debt-attachment book, and in such book entries shall kept. , 
be made of the attachment and proceedings thereon ^^' *• ^06. 
with the names dates and statements of the amount 
recovered and otherwise ; and copies of any entries 
made therein may be taken by any person upon 
application to the registrar. 

114. The costs or any application for an attachment Costs of appli- 
of debt hereunder and of any proceedings arising from j^ ^ 207. 

or incidental to such application shall be in the ib. «. 67. 
discretion of the court or a judge. 

115. If any person against whom any judgment Stock and 
shall have been entered up in any County Court shall charged, 
have any Government stock funds or annuities or any ^* •^- 2^^- 
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c. 40 B. 14. 



Seotion 116. stock or shares of or in any public company in Victoria^ 
1 & 2 Vict. (whether incorporated or not) standing in his name 
in his own right or in the name of any person in trust 
for him it shall be lawful for a judge on the applica- 
tion of any judgment creditor to order that such stock 
funds annuities or shares or such of them or such part 
thereof respectively as he shall think fit shall stand 
charged with the payment of the amount for which 
judgment shall have been so recovered and interest 
thereon; and such order shall entitle the judgment, 
creditor to all such remedies as he would have been 
entitled to if such charge had been made in his favour 
by the judgment debtor. Provided that no proceed- 
ings shall be taken to have the benefit of such charge 
until after the expiration of six months from the date 
of such order. 



Order to 
charge. 

Ih, 8, 209. 

1 & 2 Vict. 

c. 110 8. 15. 

**Gom7rum 
Law Proce- 
dure Statute 
1865." 



116. In order to prevent any person against whom 
judgment shall have been obtained from transferring 
receiving or disposing of any stock funds annuities or 
shares hereby authorised to be charged, every order of 
a judge charging any Government stock funds or 
annuities or any stock or shares in any public com- 
pany under this Act shall be made in the first instance 
ex parte without any notice to the judgment debtor, 
and shall be an order to show cause only ; and such 
order (if any Government stock funds or annuities 
standing in the name of the judgment debtor in his 
own right or in the name of any person in trust for 
him is to be affected by such order) shall restrain the 
oflScer or person having the registry control or man- 
agement of such stock funds or annuities or of the 
transfers thereof from permitting a transfer of such 
stock in the meantime and until such order shall be 
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made absolute or discharged ; and (if any stock or Sbotion 117, 
shares of or in any public company standing in the 
name of the judgment debtor in his own right or in 
the name of any person in trust for him is or are to be 
affected by any such order) shall in like manner 
restrain such public company from permitting a 
transfer thereof ; and if after notice of such order to 
the person or persons to be restrained thereby or in 
case of corporations to any authorised agent of such 
corporation and before, the same order shall be dis- 
charged or made absolute such corporation or person 
or persons shall permit any such transfer to be made, 
then and in such case the corporation or person or 
persons so permitting such transfer shall be liable to 
the judgment creditor for the value or amount of the 
property so charged and so transferred or such part 
thereof as may be sufficient to satisfy his judgment ; 
and no disposition of the judgment creditor in the 
meantime shall be valid or effectual as against the 
judgment creditor ; and further, unless the judgment 
debtor shall within a time to be mentioned in such 
order show to a judge sufficient cause to the contrary 
the said order shall after proof of notice thereof to the 
judgment debtor his attorney or agent be made 
absolute. Provided that any such judge shall upon 
the application of the judgment debtor or any person 
interested have full power to discharge or vary such 
order, and to award such costs upon such application 
as he may think fit. 



117. If any judgment creditor who under the charge to be 
powers of this Act shall have obtained any charge or S« ej^tion 
l^e entitled to the benefit of any security whatsoever ®^ ^^' ^' 
shall afterwards and before the property so charged 
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Section 118. qj. secured shall have been converted into money or 
1 & 2 Vict, realised and the produce thereof applied towards^ 

c. no S. 16. r. . 

payment or the judgment debt cause the person or the 
judgment debtor to be taken or charged in execution^ 
upon such judgment then and in such case such 
judgment creditor shall be deemed and taken to have 
relinquished all right and title to the benefit of such 
charge or security, and shall forfeit the same accord- 
ingly. 

DIVISION 14. — REPLEVIN. 

Replevin 118. Any action of replevin where the goods seized 

''County ^^ n^^ exceed in value Five hundred pounds may be 
im"B%T^^ commenced heard and*determined in the County Court 
See 19 & 20 nearest to the place in which the goods shall have been 
c. To8 ss. 63 to dii^rained, and when any such action shall have been 
,,; , so commenced it shall be lawful for the plaintiff therein 

Warrant oi ^ 

replevin. to obtain f rom the registrar of such court a warrant to 
be called a warrant of replevin directed to the bailiff of 
the court, requiring him to replevy the said goods and 
chattels, and the said registrar is hereby authorised to 

Eleventh issue such warrant which shall be in the form con- 

Schedule • 

tained in the Eleventh Schedule to this Act, and shall 
Security to be have the same effect as a writ of replevin issued from 
the Supreme Court, and the bailiff shall in all cases in 
which an action of replevin in the Supreme Court the 
Xrly!*^^^^*^ sheriff would be required to do so upon good security 
(by the bond of the plaintiff and two responsible 
persons as sureties conditioned to prosecute the suit 
with effect and without delay) being given to him, or 
upon a deposit of the value of the goods distrained 
together with the sum of Ten pounds, execute such 
warrant and return the said warrant with a correct 
and proper statement endorsed thereon of the manner 
in which the same shall have been executed or the 
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cause why the same has not been exe6uted to the said Seotion ii8> 
court within a reasonable time next after such warrant 
shall have been delivered to him. Provided always 
that the value of the property so distrained shall be ]^f™bie^® 
ascertained by the said bailiff in like manner as the 
value of goods distrained is now ascertained by the 
sheriff in taking security in replevin, and that the 
said bonds shall be assignable under like circumstances 
and in like manner and shall be available to the 
assignee thereof as is by law now authorised and 
directed with reference to bonds in replevin, and such 
action of replevin in the County Court shall be com- 
menced proceeded in and the decision therein enforced 
in the mode prescribed by general rules under this 
Act. 

It appears that at common law an action of replevin is maintain- Action when 
able in all cases where the goods of a person have been wrongfully- 
taken out of his possession and he is desirous of obtaining them 
again {George v. Ghamb€r8,\ll M. and W. 149 ; Mennie v. Blake, 6 
E. and B. 842, 25 L. J. Q. B. 399 ; BvXlen cfc Leake, 4th Ed., Vol. 1 
p. 510). But it is not usual to have recourse to this remedy even in 
the Supreme Court except in cases of goods or cattle imlawfuUy 
distrained whether for rent ( Taylor v. Bobinaon, 2 W. and W. (L. ) 
69 ; Fidd v. Hewlett, 4 A. J. R. 152) or for rates (Taylor v. Patter- 
son, 2 W. and W. (L. ) 52) or under an execution by warrant of 
distress improperly issued {Jones v. Johnst&n, 5 Ex. 862, 20 L. J. 
M. C. 11 ; {Gay v. Matthews, 4 B. and S. 425, 32 L. J. M. C. 58) 
or because the goods such as cattle damage were feasant. But as 
the action when brought in the County Court can only be brought 
in the court, which is nearest to ** the place in which the goods shall 
** have been distrained" it may perhaps be inferred that an action 
for replevin can only be brought in a County Court where goods 
have been unlawfully distrained. 

The usual defence is a justification which is of two kinds ; (1) an Defence* 
avowry where the defendant justifies in his own right ; (2) a cogni- 
Txmce where he justifies in the right of another^ {Bullen dh Leake, 
Part 2, 4th Ed. p. 466). 
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SECURITY IN REPLEVIN. 



3ECTIOK 118. 

Warrant of 
replevin. 



When the action has been conunenced the plaintiff may obtain a 
** warrant of replevin" which directs the bailiff to cause the goods 
seized by the defendant to be delivered up to the plaintiff. 



Security. The plaintiff has to give security to the bailiff by bond or deposit 

for the value of the goods and £10, and on receipt of this the bailiff will 
execute the warrant " in all cases in which in an action of replevin in 
the Supreme Court the sheriff would be required to do so " that is " in 
all cases not otherwise by law provided for " (s. 206 of the Supreme 
Court Act) apparently that is in all cases in which a " warrant of 
replevin" is issued. The bailiff under the warrant takes possession 
of the goods in question and delivers them to the plaintiff, and 
endorses the warrant with a statement of the manner in which it 
has been executed. 



Value of goods 
how ascertain- 
ed? 



As the bailiff has to take security for the value of the goods, that 
value must be ascertained. Accordingly the section enacts that the 
bailiff is to ascertain it "in like manner as the value of goods dis- 
' ' trained is now ascertained by the sheriff in taking security in 
" replevin." By s. 206 of the Supreme Court Act 1890 the sheriff is 
to ascertain such value "in like manner as the value of goods dis- 
* ' trained is now ascertained in taking security in replevins. " What 
that means is not clear except in the case of a distress for rent. 
That is specified in the 78th section of the Landlord and Tenant Act 
1890 which when passed related only to prpceedings in the Supreme 
Court. 



Replevin Growing crops may be considered in the nature of goods and 

"goods and chattels under the 11 Geo. 2, c. 19, s. 23, as they may be distrained 

in the same manner as articles of the latter description {Glover v. 

CaZes, 1 Bing, 6). 



Sufficiency 
bond. 



Sheriff's 
responsibility 



Proof of 

sufficiency. 



of A sheriff is not bound to warrant or enquire into the actual 
sufficiency of the pledges in a replevin bond ; if they are apparently 
" responsible" it is sufficient {Hindle v. Blades, 5 Taunt, 225 ; S. P. 
Sutton V. Waite, 8 Moore, 27). In taking sureties the sheriff is to 
exercise a reasonable discretion in deciding upon their sufficiency ; 
and in an action for taking insufficient sureties it is for the jury to 
decide whether he has used that discretion or not {Jeffery v. Bar- 
nardf 4 A. and E., 823). In proof of the insufficieney of 
the circumstances of the sureties it is good evidence to show 
that they were in debt, had been applied to for payment, Jand 
had promised payment but did not pay {Gtoyllim v. Scholey, 6 Esp., 



k 
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100). The plaintiflF having brought actions against the sureties Shction 118. 
without notice to the sheriff, which actions had proved unproduc- 
tive, may recover the costs from the sheriff, their amount not 
exceeding, with the other damages proved, the penalty of the bond 
{Plumer v. Brisco, 17 L. J. Q. B., 158). The remedy against a jj^^^^^j 
sheriff must be by action {Tessyman v. Gildart, 1 N. R. 292; Rex against sheriff. 
V. Z/etrw, 2T. R., 617). 

The condition in a replevin bond, for prosecuting the suit with "With effect 
effect," means the prosecuting it to a not unsuccessful termination delay." 
Jackson v. Hansony 8 M. and W. 477). In an action on a replevin 
bond conditioned to prosecute " with effect and without delay " 
it is suf&cient breach of the condition that the plaintiff in replevin 
did not use due diligence in the prosecution of the suit {Harrison v. 
Wardley 5 B. and Ad., 146). Allowing two years to elapse without 
proceeding, is a breach of the condition of a replevin bond to pro- 
secute without delay [AxfordY. Perrett, 4Bing., 586 ; see also Gent 
V. Cutis, 17 L. J. Q. B. 55 ; Morris v. Matthews, 2 Q. B. 293 ; 
Juivcliffe V. WUmoty 2 C. and K. 626 ; Timmons v. Ogle, 25 L. J. Q. 
B. 403). 

The Supreme Court will not interfere by rule nisi to set aside Interference 
proceedings in an action of replevin brought in the Supreme Court S^ Supreme 
upon a seizure of goods under an execution issuing from a County 
Court though the value of the goods is within L25(j {Mane v. Hogan, 
5 V. L. R. (L) 260). 

If it turns out that the goods seized exceed in value the sum of Points not 
£500. What is the position of the bailiff and what is he to do ? settled. 
The County Court has no jurisdiction and the action cannot proceed 
— up to this point the bailiff may be protected by the warrant (s. 
31). But what is the position of the Registrar? He has in 
compliance with the Act issued a warrant in a case in which the 
court has no jurisdiction and goods have been seized under it — can 
the defendant bring an action of trespass against him or against the 
plaintiff? Are the goods to be returned to the defendant ? On all . 
these points the Act is silent — similar difficulties may occur if 
the action is brought in the wrong County Court. In the case 
«of a distress for rent can the bailiff under s. 78 of the Landlord 
and Tenant Act, summon a witness and compel him to give 
evidence? May such evidence be given by affidavit? To what 
•expenses is the witness entitled ? 
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Section 119. The bonds given as security are assignable ** under like circum- 

-o^ levin " stances and in like manner, and shall be available to the assignee 

bonds. " thereof, as is by law now authorised and directed with reference 

"to bonds in i*eplevin" see s. 78 [of the LaruUord and Temaid Act 

and s. 206 of the Supreme Court Act) no case seems to have 

been decided with reference to these bonds. 

Judgments & When the plaintiff succeeds he will be entitled to judgment for 
re^evin!^ ^^ ^^® damages and costs, and when the defendant succeeds he will be 
entitled to judgment for the return of the goods and to his costs of 
defence and execution may issue upon it. If the goods after this 
were removed by the plaintiff so as to prevent their return probably 
a Capias in vnthemam might be issued directing the bailifif ta take 
goods of plaintiff Ml ?^^Aer7iam i.e. by way of reprisal to the value 
of the goods recovered and deliver them to the defendant to be held 
by him till the plaintiff should return the goods so recovered (s. 68 
of this Act, Chitty's Forms 12th Ed. p. 627). 

DIVISION 15. — EJECTMENT. 

.Ejectment 119. The Countv Courts shall have jurisdiction to 

jurisdiction. . . • , . 

lb. 8. 98. heajc and determine according to the provisions of this^ 

See 19 & 20 Act all actions of ejectment to recover possession of 

50. any lands tenements and hereditaments where the 

value thereof shall not exceed fifty pounds by the 

year or where the rent exclusive of ground rent (if 

any) payable in respect thereof shall not exceed fifty 

pounds by the year ; and it shall not be necessary for 

the plaintiff* to aver or prove the value of such lands 

tenements or hereditaments. 

As to removing actions of ejectment into the Supreme Court see s. 
53. 

Jurisdiction* The court has jurisdiction where ** the value of the land shall 
" not exceed £50 by the year or where the rent shall not exceed £50- 
" by the year " not including any ground rent. Under this pro- 
vision has a County Court jurisdiction if the value is say £100 a year, 
but the land is let at a rent of £50 a year ? This has been answered 
in the affirmative, and it has been held that the court has jurisdiction 
in all cases where the rent does not exceed £50 a year, although the 
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annual value may greatly exceed it {Earl of Harrington v. Ramsay , Section 120. 

8 Ex. 879, 22 L. J. Ex. 326 and also in the Q. B. 2 E & B. 669, 22 

L. J. Q. B. 460 ; Fearm v. Nowall, 18 L. J. Q. B. 9). As a rule 

the rent obtainable for land is the fair criterion of its annual value 

{ElHtim V. Rom, 1 Ex. D. 416 ; Brovm v. Cockivg, I. R. 3 Q. B. 672). 

If a prohibition be applied for before trial on the ground that the 

land is of greater annual value than £50 and be refused, it is a 

decision that the case is within the jurisdiction of the court, and at 

the trial the judge ought not to receive evidence from the defendant 

to show that the land is of greater value than £50 a year {Symons v. 

Rees, 1 Ex. D. 416). When by a written agreement a house was let 

at LI a week but the'plaintiff verbally agreed to take 16s. a week, 

and did accept it, it was held that the court had no jurisdiction, as 

the oral agreement had no effect and was not binding {Crowley v. 

Vitty, 7 Ex. 319, 21 L. Ji Ex. 135). 

An action of ejectment cannot be tried before a jury even by Nq jury, 
consent of the parties {Mason v. Ryan, 10 V. L. R. (L) 335). 

In an action of ejectment brought for a forfeiture occasioned by Ejectments for 
non-payment of rent, or by breach of covenant to insure against forfeiture, 
fire, it is conceived that the County Court has now the same power 
of granting the relief that is provided by the Supreme Court (s. 68 
of this Act, ss. 202, 204 of the Supreme Court Act, and ss. 
205 — ^207 of the Real Property Act, 1890). In ejectment between 
landlord and tenant whether the tenancy has determined is a 
question upon which the decision of the County Court is conclusive 
{Fearon v. NowaXl, 17 L. J. Q. B. 161 ; see Thompson v. Ingham, 
19 L. J. Q. B. 119). 

120. The provisions and enactments contained in Certain provi- 

* sionsmcludinir 

sections one hundred and f orty-eiffht, one hundred sections 148 to 

•^ ^ 187 of "CoOT- 

and forty-nine, one hundred and fifty, one hundred wow z^aw Pro- 
and fifty-one, one hundred and fifty-two, one hundred 1865 " to be 
and fifty-three, one hundred and fifty-four, one this Act. 
hundred and fifty-five, one hundred and fifty-six, one ^' «• ^' 
hundred and fifty-seven, one hundred and fifty-eight, 
one hundred and fifty-nine, one hundred and sixty, 
one hundred and sixty-one, one hundred and sixty- 
two, one hundred and sixty-three, one hundred and 
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Sbotion 120. sixty-four, one hundred and sixty-five, one hundred 
and sixty-six, one hundred and sixty-seven, one 
hundred and sixty-eight, one hundred and sixty-nine, 
one hundred and seventy, one hundred and seventy- 
one, one hundred and seventy-two, one hundred and 
seventy-three, one hundred and seventy-four, one hun- 
dred and seventy-five, one hundred and seventy-six, one 
hundred and seventy-seven, one hundred and seventy- 
eight, one hundred and seventy-nine, one hundred and 
eighty, one hundred and eighty-one, one hundred and 
eighty-two, one hundred and eighty-three, one hundred 
and eighty-four, one hundred and eighty-five, one 
hundred and eighty-six, and one hundred and eighty- 
seven, of the " Common Law Procedure Statute 1865," 
and all the schedules to the said Act mentioned in such 
sections shall (save in so far as the said provisions 
enactments and the said schedules or any of them have 
been varied or altered by any rules in force at thfe 
commencement of this Act) be taken and read as part 
of this Act, and shall be and the same are hereby ex. 
tended to actions of ejectment brought in the county 
court, under this Act and shall be read as applicable to 
the same mutatis m^utandis. Provided that actions of 
ejectment in county courts shall be commenced by 
plaint, and provided also that the procedure prescribed 
by the sections of the "ComTnon Law Procedure 
Statute 1865 " hereby extended to county courts may 
be varied and altered and other process in whole or in 
part substituted from time to time by rules under this 
Act. 

A judge has no power to give costs to the plaintiff when the 
defendant does not enter an appearance in accordance with s. 155 
Common Law Procedure Act {Knight v. McMaster, 7 A. L. T. 87). 
The plaintiff may sign judgment and not come to court. 
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Part III — Equitable Jurisdiction and Practice. Sbctiok 12l 
121. The County Courts shall have the jurisdiction ^"J^^'i^^^t^^h 
and exercise all the powers and authority of the ^^^J**7^^^^*^ 
Supreme Court in the colony of Victoria in the suits jurisdiction. 
or matters hereinafter mentioned (that is to say) : — ' *" ^ * . ^ 

" 28 & 29 .Vict, 

c. 99 8. 1. 
The jurisdiction is concurrent with that of the Supreme Court in Costs of pro- 

the suits mentioned in this section, and some judges on this ground ceedings in 

Supreme 
have allowed the plaintiff the usual cost of the High Court in suits Court. 

-which he might have brought in the County Court {Scotts v. Heri- 
tage, L. R. 3 Eq. 212; Broion v. Bye, L. R. 17 Eq. 343) while in 
other instances a plaintiff has only been allowed such costs as he 
might have obtained in the County Court {Simins v. McAdam, L. R. 
6 Eq. 324 ; Crozier v. Dmosett, 31 CD. 67). 

It is not necessary for the plaintiff to show that the amount is Jurisdiction, 
within the jurisdiction, the onus is on the defendant to show that 
the amount is beyond it {Shepherd v. Patent Pavement Co. 5 A. J. R. 
27 ; Martin v. Keane, 4 V. L. R. Eq. 115). 

(i.) In all suits by creditors legatees (whether Administra- 

^ ^ . •^ . . tionand ac- 

specific pecuniary or residuary) devisees count, 
(whether in trust or otherwise)heirs-at-law or 
next of kin, in which the personal or real or 
personal and real estate against or for an 
account or administration of which the 
demand may be made shall not exceed in 
amount or value the sum of Five hundred 
pounds. 

The jurisdiction conferred by this section extends to the Jurisdiction*, 
assignees for value of the persons mentioned, and is not confined to 
suits by the creditors, etc., themselves {Turner v. Bennoldaon, L. R. 
16 Eq. 37). 

The rule in Equity which prevailed before the Judicature Act that Costs 
the plaintiff in an administration action, properly brought, is en- 
titled to his costs out of the estate, ia not binding on a County 
Court Judge, who has an absolute discretion over such costs and may 
order the plaintiff to pay them (P/Mm6 V. Croker, 16 Q. B. D., 40). 
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Sbction 121, 

Execation of 
trusts. 



Foreclosure 
ftnd redemp- 
tion. 



Specific per- 
formance and 
reformation of 
contract. 
30 & 31 Vict. 
c. 142 8. 9. 



(ii.) In all suits for the execution of trusts in 
which the trust estate or fund shall not 
exceed in amount or value the sum of 
Five hundred pounda 

Constmctive trusts arising by operation of law are within the 
jurisdiction (Clayton v. Renton^ L. R. 4 Eq., 158). Where a testa- 
tor devised a farm of 12D acres to his wife, the value of which was 
£555, with directions to convey 20 acres to his son, a suit by the son 
to enforce the trusts of the will is not maintainable, as the value of 
the trust estate, ».e., the farm and not the 20 acres exceeds the 
jurisdiction {B(yyle v. Carotin, 3 V. R. (Eq.) 123). 

(ill.) In all suits for foreclosure or redemption or 
for enforcing any charge or lien, where the 
mortgage charge or lien shall not exceed in 
amount the sum of Five hundred pounds. 

The County Courts have jurisdiction in a redemption action even 
though the right to redeem is disputed {Powdl v. Roberts L. R. 9 Eq. 
169.) It has been held that the insolvency of, the mortgagor does 
not affect the jurisdiction to enforce the charge {Medhurst v. Odder, 
16 L. T. N. S. 50). An action by parties claiming through the 
mortgagor to set aside a sale by the mortgagee is an action for re- 
demption within this clause {Powell v. Roberta supra). Semble — This 
subsection is not intended to give jurisdiction in cases involving 
questions of considerable difficulty upon other matters (Murphy v. 
Mitchell 5 V. L. R. (Eq.) 194). Qtuxre whether the County Court 
has jurisdiction to deal with matters arising out of caveats lodged 
under Transfer of Land Statute (McLusky v. Frame, 13 V. L. R. 93). 

(IV.) In all suits for specific performance of or for 
the reforming delivering up or cancelling 
of any agreement for the sale purchase or 
lease of any property, where in the oase of 
sale or purchase the purchase money, or in 
the case of a lease the value of the pro- 
perty, shall not exceed the sum of Five 
hundred pounds. 
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This clause enables a County Court to grant a decree for the specific Sbction 121. 
performance of an agreement not to use a patent {Shepherd v. Patent 
cfcc. Co, 4 A. J. R. 143) also of an agreement for the exchange of 
lands {Darcy v. Hyan, 8 V. L. R. (E.) 36; Cox v. O'Crniru/r, 7 A. L. 
T. 69), and an allegation of fraud will not oust the jurisdiction of 
the Court (Cunniiigham v. Gundry, 3 V. L. R. (E. ) 51 ; See contra 
Shire of Yea v. Roberts, 1 A. L. T. 62). But an agreement to give 
the plaintiff the exclusive use of a footpath, not being '*an agree- 
ment for the sale purchase or lease of any property," cannot be 
ordered by a County Court to be specifically performed (i?. v. West- 
Tnoreland G. G, 58 L. T. 417). An agreement to exchange lands is an 
agreement for their sale or purchase [Goxy. O'Connor 11 V. L. R. 538). 
It would seem that the County Court has power to award damages 
in lieu of specific performance if this be a remedy that the Supreme 
Court has power to give (s. 56 of Judicature Act, and Sayers v. 
Cottier, 28 Ch. D. 103). 

(v.) In all proceedings under Part I. of the Trusts Proceedings 
Act, 1890, in which the trust estate or fund of Trusts^ Act, 

1QOA 

to which the proceeding relates shall not 
exceed in amount or value the sum of Five 
hundred pounds. 

(vi.) In all proceedings relating to the main- infants, 
tenance or advancement or the appoint- 
ment of a guardian to the property or 
person of infants, in which the property of 
the infant shall not exceed in amount or 
value the sum of Five hundred pounds. 

(vii.) In all suits for the dissolution or winding Partnerships 

£ u- • • J. X 1 XT. and companies 

up ot any partnership joint stock or other 
company in which the whole property 
stock and credits of such' partnership or 
joint stock or other company created by or 
registered under any Act of Parliament 
shall not exceed in amount or value the 
sum of Five hundred pounds. 
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Sbction 121. The court has jurisdiction to entertain a suit for the dissolution 
of a partnership, even when there is a genuine dispute as to its- 
existence {Lee\. Andrew, 7 V. L. R. (E.) 92 ; see further Olassford 
V. Kennedy^ 4 A. J. R. 108). In a suit for an account of the profits 
of a joint adventure, the amount of the subject matter was beyond 
the limits of the jurisdiction, but the amount of the profit, which 
was the only asset was within. Held, that the County Court had 
jurisdiction {Glasaford v. Kennedy, 4 A. J. R. 108). 

Injunctions. (viii.) In all proceedings for orders in the nature 

of injunctions where the same are requisite 
for granting relief in any matter in which 
jurisdiction is given by this Act to the 
County Court, or for stay of proceedings 
at law to recover any debt provable under 
a decree for the administration of an estate 
made by the court to which the applica- 
tion for the injunction to stay proceedings 
is made. 



This does not appear to confer upon the County Court any 
jurisdiction to entertain an action for an injunction, such as an 
action to restrain the breaches of an agreement. It seems merely to 
give a power of granting injunctions incidental to, and for the 
purpose of giving relief in, matters and suits under the preceding 
sub-sections. The powess of the County Court to grant injunctions 
have been enlarged by the Judicature Act, a, 56, but to what extent 
it is not at present possible to say {Eoeparte Martin, 4 Q. B. D. 212, 
491). For a form of sununons to stay proceedings in an action to 
recover a debt provable under a decree for administration, see 
Chitty'8 Forms, 12th Ed. 548. 



A creditor .'could not be restrained from suing for a debt until 
after a decree for administration has been made (Nehes v. Ooudtfj 
L. R. 17 Eq. 297) and there is now no power to maintain or stay 
proceedings in the Supreme Court for claims provable in a County 
Court administration suit {Cohbold v, Pyke, 4 Ex. D. 315). See also 
Steel V. East Mitcham Co., 15 V. L R., 292. 



Digitized by 



Google 



POWER OF A JUDGE IN EQUITY. 129 

122. In all such suits or matters the judge of aCounty Section 122. 
Court shall, in addition to the powers and authorities In matters 

*■ , , under the 

now possessed by him or conferred upon him by this Act, equity juris- 

11 , 1 1 . . n , n ^iiction of this 

have all the powers and authorities for the purposes or Act judge and 
thisActof the Judges of the Supreme Court, and each and County Courts 
every one of them, and the registrar bailiffs and other powera and 
officers of the County Court shall in all matters in which Jhe judjres^nd 
the County Court has jurisdiction under this Act dis- gSf^remf *^^ 
charge any duties which an officer of the Supreme C<^"''^- 
Court can discharge either under the order of a judge gg & 29 Viet, 
of such court or the practice thereof, and all officers of °- ^^ ^- ^' 
the County Court shall in discharging such duties 
conform to any rules or orders under this Act. 



The preceding section, as to the matter mentioned in it, confers Jurisdiction, 
upon the County Courts the "jurisdiction " of the Supreme Court, 
and also empowers them, in such matters, to "exercise aU the 
powers and authority " of that Court. This section confers upon the 
judges of the County Courts, in matters within their equitable juris- 
diction "all the powers and authorities" of the judges of the 
Supreme Court (see also Sec. 129). Thus the County Courts and 
their judges are in suits within their equity jurisdiction, expressly 
invested with all the jurisdiction and powers that the Supreme 
Court and its judges could have or exercise, had those same suits 
been brought in the superior tribunal. By this Act, therefore, the 
County Court Judges have greater power in equity than conmion law, 
but their powers in both jurisdictions have been to a large extent 
equalised by the 56th Section of the Judicature Act (Sec. 68 of this 
Act). Under the provisions of an English enactment similar to this 
section, it was held that the judge of a County Court has the same 
power as was possessed by the Court of Chancery of issuing an 
attachment for contempt (i?. v. Judge of Surrey , 13 Q. B. D. 963). 
And it would seem that, in Equity cases, the County Courts, like the ^^^^ ^^ 
Supreme Court, have a discretionary power to give costs as between 
solicitor and client when the justice of the case may so require 
{Aiid/rews v. Barnes, 39 C. D. 133). In common law cases there was, 
it has been said, no such power (per Hellish, J., in Mordue v. 
Palmer^ L. R. 6 Ch. p. 32). Costs as between solicitor and client 
will as a rule be given where gross or irrelevant charges of fraud 
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Sections 123, have been made and not sustained, in which event the unsuccessful 
124 

' party might be ordered to pay such costs so far as [they Swere occa- 
sioned by charges of fraud (Turner v. Collins, L. R. 12 Eq. 438; 
Forester v. Read, L. R. 6 Ch. 40 ; Christie v. Christie, L. R. 8 Ch. 
499), or where a party has been sued or involved in litigation that 
was wholly unjustifiable (see further Andrew v, Barnes, 39 C. D. 103). 

Power to a 123. Any one of the judges of the Supreme Court, on 

Supreme the application at chambers of any party to any suit 

Court to order ^f ,. _ .. . / ^ ,/, ^ 

transfer of or matter pending tinder this Act, shall have power 
County Court then and there, or if he shall think fit after hearing a 
Court^'^"^^ summons served upon the other party or parties, to 
lb. s. 102. transfer the same to the Supreme Court upon such 
' ^"' terms (if any) as to security for costs or otherwise as 

he may think fit. 

An application under this section must be by summons, and should 
be supported by an affidavit showing circumstances which render 
the transfer necessary or desirable. For a form of summons see 
DanielVs Chancery Forms, 4th Ed. p. 826. 

Suits may be 124. When any suit or proceeding shall be pending 
from Supreme in the Supreme Court which suit or proceeding might 
County Court have been commenced in a County Court under this 
lb. 9.103. Part of this Act it shall be lawf uL f or any of the 
c. 142 8. 8. ^° * parties thereto to apply at chambers to any judge of 
the Supreme Court to have the same transferred to 
the County Court or one of the County Courts in 
which the same might have been commenced, and such 
judge shall have power upon such application, or 
without such application if he shall see fit, to make an 
order for such transfer, and thereupon such suit or 
proceeding shall be carried on in the County Court 
to which the same shall be ordered to be transferred^ 
and the parties thereto shall . have the same right of 
appeal that they would have had had the suit or pro- 
ceeding been commenced in a County Court. 
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Even where the subject-matter of the action is within the Skction 125. 
jurisdiction of the County Court, it does not follow that the 
oase will be transferred except for a special reason (Picard v. Hine, 
18 L. T., 704). To obtain a transfer the application must be bond 
Jide {MaudesUy v. Maudesley, 18 L. T. N. S. 51). Where an order 
has been made under this section, the Supreme Court retains its 
jurisdiction over the case until the transfer is completed. There- 
fore, if the defendant obtains an order to transfer the case, but the 
plaintiff neglects to act on the order, and fails to enter the case for 
trial pursuant to the order, the Supreme Court has power to dismiss 
the case for want of prosecution [David v. Jlowe, 27 C. D. 533). It 
will be observed that actions can only be transferred to County 
Courts in which they might have been commenced (Lififord v. 
Oudgeon, L. R. 6 Ch. 359). 

125. Any legacy or sum of money to which any per- Judge may 
son who is an infant or absent beyond seas may be legjacies to be 
found or declared entitled by any County Court in any f^r. ^^^^ 
suit or matter under this Act may be ordered by the ^. «• 105. 
Court to be paid to the registrar of the court ; and if c. 99 g. 5. 
default be made in such payment the judge may direct proceedings 

, . . oil default. 

a warrant of execution to issue to the bailiff of the 
court, who by such warrant shall be empowered to levy 
or cause to be levied by distress and sale of the goods 
and chattels of the person who shall have been ordered 
to make the said payment a sum of money equal in 
amount to the sum which he was ordered to pay to said 
registrar and to the costs incurred by reason of such 
default, and the sum so levied shall be paid to and be 
receivable by the said registrar under the direction of 
the court ; and all amounts so paid to said registrar 
with any dividends thereon shall be paid or transferred 
to the person or persons entitled thereto, or otherwise 
applied for his or their benefit on application to a judge 
of County Courts. 

A sum of money or a legacy found due in any " suit or matter 
under this Act" td an infant or to any person beyond the seas 
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Section 126. may be ordered to be paid into Court. Perhaps this would apply to 
actions under Lord Campbell's Act (No. 251, s. ) where the jury 
apportion the damages and give them to children for it applies ta 
any suit or matter '* under this Act" and is not limited to suits or 
matters under Part iii of the Act as in ss. 128 and 129. Appa- 
rently the only warrant available is one in the nature of d^fi. fa. and 
it is not clear that the defaulting person could be attached or com- 
mitted to prison. Where the money has been paid in, it can only be 
paid over to the parties entitled after an application to the judge. 
It does not appear on whose application these payments to the re- 
gistrar are to be made or whether a judge may order them of his. 
own motion but payments or transfers to the persons entitled would 
naturally be made on their application. 

Trustees may 126. Any monevs annuities stocks or securities 

pay trust ^ */ 

moneys or vested in any person as trustees executors administra- 

transfer stock . . . ^ 

into court. tors or otherwise upon trusts withm the meaning of 

ih, «. 106. pg^j^ J ^f ^jjg Trusts Act 1890, where the same does not 

30 & 31 Vict. 

142 s. 24. exceed in amount or value the sum of Five hundred 
pounds, upon the filing by such trustees or other per- 
sons or by the major part of them to or with the 
registrar of a County Court nearest to which they or 
Affidavit to be a^y of them shall reside, an affidavit shortly describing 
® • the instrument creating the trust according to the best 

of their knowledge, may in the case of money be paid 
into a post office savings bank established in the town 
in which the County Court is held or in any chartered 
or incorporated banking company in the said town to 
be named by the registrar, to the account and in the 
name of the registrar of the court in the matter of the 
particular trust (describing the same by the means of 
the parties as accurately as may be for the purpose of 
Receipt to be distinguishing it), in trust, to attend the order of the 
^^^ said court ; and upon such persons filing with the 

registrar the receipt or document given to them by the 
officer of the said bank, the registrar shall record the 
same and give to them an acknowledgment in such 
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"form as may be directed by any rule of practice, which Sbotion 126. 
acknowledgment shall be a sufficient discharge to such 
persons for the money so paid, and in the case of stocks 
or securities may be transferred or deposited into or in 
the name of the registrar of such court in the matter 
of the particular trust (describing the same as before 
directed in the case of money), in trust, to attend the 
order of the court and the certificate of the proper Certificate, 
officer of the transfer or deposit of such stocks or 
securities shall be a sufficient discharge to such person 
for the stock or securities so transferred or deposited, 
and any order made by the court shall fully protect 
and indemnify all persons acting under or in pur- 
suance of such order. 

See also s. 121 sub-section 5. 

The trusts here referred to are ** trusts within the meaning of the Meaning of 
Statute of Trusts, 1890." In s. 3 of that statute the following ^^'^ 'trusts, 
definition occurs: — "The word 'trust* shall not mean the duties 
incident to an estate conveyed by way of mortgage ; but with this 
exception, the words * trust' and 'trustee' shall extend to and 
include implied and constructive trusts, and shall extend to and 
include cases where the trustee has some beneficial estate or interest 
in the subject of the trust, and shall extend to and include the 
duties incident to the office of personal representative of a deceased 
person. " The trusts mentioned in this section extend to and include 
*' implied and constructive trusts." Trusts are either express, i.e., 
defined by the person who creates them, or they are such as a court 
'of equity will imply and enforce. Trusts of this latter description 
.are indifferently called implied constructive and resulting trusts. 

The relation between a bank and its customer being that of debtor Illustrations, 
^nd creditor and not of trustee and cestui que trusty a bank is not a 
trustee within the meaning of this section, and cannot pay into 
court money which it holds and which is claimed by opposite parties 
(Re Sutton's Trusts, 12 C. D. 175) and similar observations apply to 
an insurance company when a difficulty arises as to the title to 
money payable under a policy {Matthew v. Northern Insurance Co,, 
.9 C. D. 80). 
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SECTipN 127. The object of this section apparently is to confer upon the County 
Obiect of sec- ^^^ts the same power as is possessed by the Supreme Court under 
tion. as. 55 and 57 of the Tmsts Act, 1890, which correspond with 1(V 

and 11 Vic. c. 96 s. 1 and 12 and 13 Yiot. c. 74, and the decisions. 

upon these enactments seem applicable to this section. 

When trustee Any trustee who entertains a reasonable doubt or difficulty as to the 
may pay m. |.^^jg ^j ^j^^ person who claims to be his cestui que trust may pay the 
fund into Court. {GhmneUv. Whitear, LuR. 10 Eq. 664). Accord- 
ingly where a trustee has an ascertained sum in his hands that is 
claimed by different parties he may pay it into Court. ( Wells v. 
• . Malbm, 31 Beav. 48, 31 L. J. Ch. 344). But where there is no rea- 

sonable doubt as to the persons entitled the trustee ought not to pay 
the money into Court for the mere purpose of escaping liability. 
{Be Elliott's Trust, L.R. 15 Eq. 194). 

Charges of A trustee who claims costs or charges his right to which is dis- 

trustee. puted ought not to deduct the amount in dispute before paying the 

fund into Court, his proper course being to pay in the whole amount 

and leave the Court to decide the amount to which he is entitled. 

{Beaty v. Gurson, L. R. 7 Eq. 194.) 

Trustsinwirs Money has been paid in by executors where there was a doubt 
whether upon the true construction of the will, the intestacy might 
not be declared. TrevUlian v. Knight, L.R. 1 H. L. 30). And 
where it was doubtful to whom a legacy ought to be paid. [In re 
Birkett, 9 CD. 576). 

Trustee dis- I^ ^.n executor after paying money into Court discover fresh debts 

covering debts ^nd liabilities of the testator, he will be entitled to have the money 
after payment 

in. paid out to him for the purpose of discharging such debts and liabi- 

lities (Exp. Toumay, 3, De G. and S. 677 ; 19 L. J. Ch. 257). 

fi'c^^Court ^^'^' Whenever it is required that a jury should be 
Act "as to summoned for the trial of any issue of fact arising out- 

juries suitors .... . 

and witnesses of the equity jurisdiction given to the County Courts by 

exiienueci lo 

suitors and this Act it shall be lawful for any judge of County 

witnesses in i-nii. 

the equity Courts to direct any such issue to be tried, and such jury 

underthis Act. shall be summoned from the list of jurors under Part II. 

c^99 ^j^^^^ of this Act ; and all the previous enactments relating to- 

the summoning impanelling and swearing of jurors in 
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a County Court, and to the number of jurors and their Section 127 
verdict, shall apply to all jurors summoned under the 
equitable jurisdiction of this Act ; but the judge shall 
or shall not act upon such verdict as he shall think 
right according to the practice of the Supreme Court 
in its equitable jurisdiction ; and the duties and obli- 
gations of and upon all jurors suitors and witnesses, 
and their liability to penalty and punishment shall, in 
any proceeding under the equitable jurisdiction, be the 
same as those created authorized and imposed by the 
previous enactments. 

The power to order issues to be tried is discretionary, and ought, 
it is presumed, to be exercised on the same principle as in the 
Supreme Court. 

The main principles deducible from the cases seem to be (1) that when j^u-y 
issues ought not to be sent to a jury unless where simple questions should be 
of fact are involved the determination of which will decide the 
action (Boyle v. Basan, 7 A. L. T. 62 ; CardiiioUl v. Cardinally 25 
C. D. 722) ; (2), that the onus is on the party who applies for a jury 
to make out a special or exceptional case for it {Boyle v. Baaan^ 
8upra) ; and (3), that where there are mixed questions of law and 
fact such issues ought not to be sent to a jury {Boyle v. Basan, 
mipra). Accordingly juries have been refused in actions for specific Jury refused, 
performance {Sunidill v. Birmingham Syndicate, 3 C. D. 127; 
PUley V. Baylis, 5 C. D. 241) in an action for an injunction against 
blasting operations {PoweU v. Williams, 12 C. D. 234) in an action 
to dissolve a partnership {Cardinall v. Cardinall, 25 C. D. 772) in 
an action to set aside an agreement for fraud {Rvston v. Tohin, 10 

C. D. 558) in an action to restrain the use of a trade name and 
infringement of a patent {Singer Co. v Loog, 11 C. D. 240) to 
restrain the publication of a trade libel {Thomas v. Williams, 14 C. 

D. 864) and an action in which the evidence consisted largely of 
conveyances, photographs and plans ( Wedderhume v. Pickering, 13 
C, D. 769) in a copyright action for injunction and damages {Goote 
V. Ingram, 35 C. D. 117) and in an action for injunction against 
discharging sewage {Timson v. Wilson, 38 Ch. D. 72). Where only 
one of several defendants wanted a jury the application was refused 
(Bock V. ffay, 5 C. D. 235). 



Digitized by 



Google 



136 



TRANSFER OF CASE TO SUPREME COURT. 



Sections 128, Juries have been allowed to try issues in the following? cases an 

129 130 
* action to prevent the obstruction of ancient lights. {Bordier v. 

Jury ordered. Bunell, 5 CD. 512) in an action in which the only question of fact 

was what were the times on which a farm was held. {Be Martin, 20 

CD. 365). 

Appeal. The discretion of the judge will not be readily interfered with on 

appeal. (Be Martin supra ; Timaon v. WUson, 38 Ch. D. 72). It 
should however be observed that the rules of the Supreme Court 
diflfer considerably from the provisions of this section but it is ap- 
prehended that substantially the same principles are applicable to 
both. 



128. Any suit or proceeding under Part III. of this 



Mode of 
procedure in 

equity. Act may be commenced instituted and prosecuted in 

lb. s. 108. ^^^j^ manner and with such forms as shall from time 



Power to en- 
force judg- 
ments in 
countjr courts 
of equity. 
Ih. s. 109. 
Ih. s. 8. 



to time be provided in general rules under this Act. 

129. For the due execution of any judgment decree 
or order made under the authority of Part III. of this 
Act, or of rules and orders under this Act, the court 
shall have power to order, and the registrar upon such 
order shall have authority to do all such acts as he 
shall be thereby directed and to seal and issue, and the 
bailiff to execute any writ or warrant of possession, 
writ or warrant of execution or attachment, or other 
process of execution for carrying into effect any judg- 
ment decree or order of the said court ; and such writs 
warrants and processes shall be in the form and be 
executed at the time and in the manner to be set forth 
in rules and orders under this Act. 



When amount 
of subject 
matter of suit 
exceeds limit 
of the jurisdic- 
tion of county 
court suit may 
be remitted to 
the Supreme 
Court. 



130. If during the progress of any suit or matter it 
shall be made to appear to the court that the subject 
matter exceeds the limit in point of amount to which 
the jurisdiction of the County Court is hereby limited, 
it shall not affect the validity of any order or decree 
already made, but it shall be the duty of the court to 
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-direct the said suit or matter to be transferred to the Sbctiok 130. 
Supreme Court, and thereupon the said suit or matter ^' »• no- 
shall proceed in such Supreme Court as a judge of ' '" " 
said Supreme Court may by order direct ; and such 
judge shall have power to regulate the whole of the 
procedure in the said suit or matter when so trans- 
ferred. Provided always that it shall be lawful for 
any party to apply to such judge at chambers fo^ an 
order authorising and directing the suit or matter to 
be carried on and prosecuted in the County Court, 
notwithstanding such excess in the amount of the 
limit to which jurisdiction in the matter is hereby 
given to the County Courts ; and the judge, if he 
shall deem it right to summon the other parties or 
any of them to appear before him for that purpose, 
after hearing such parties or on default of the appear- 
ance of all or any of them, shall have full power to 
make such order. 



Where it is objected that the subject matter of a suit exceeds the 
jurisdiction of the County Court, the ontis of substantiating that de- 
fence lies upon the defendant who raises it. {Martin v. Keane, 4 
V.L.R. (E.) 115). Except of course in those cases in which the ab- 
sence of jurisdiction appears upon the face of the plaint. 



If during the trial it be proved that the subject matter exceeds Practice as to 
the jurisdiction, the suit is ** in progress" within the meaning of this ^*^^ ®^* 
section, and the judge should order it to be transferred into the Su- 
preme Court. {Birks v. Silyenoood, L.R. 14 Eq. 101 ; Thompson v. 
Flinn, L.R. 17 Eq. 415). But if the want of jurisdiction appears on 
the face of the plaint it may be struck out under s. 94. {Thompson 
V. Flinn, L.R. 17 Eq. 415). 



Where the judge has made the transfer his jurisdiction over the Jurisdiction of 

case ceases and he can make no order as to costs. {Hare v. Lee. ^^^^7 ^^ 
_ ^ > after transfer. 

L.R. 10 Eq. 683). 
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Section 131. The plaintiff who brings an action in a County Court which that- 

Suit trans- Court has no power to tryj[and which is therefore transferred to the 

ferred — Costs Supreme Court may be ordered to pay the defendant's costs in the 

Court*"*^ Court below. ( Ward v. WUd, 5 CD. 779). 

In what courts 131, With respect to the court in which proceedings 

proceedmgs ^ ^ jt o 

shall be taken, in equity shall be taken : — 
lb. 8, 111. 

Ih. 8. 10 

(i.) Proceedings under this Act which relate to 
the recovery or sale of any mortgage 
charge or lien on lands tenements or here- 
ditaments shall be taken in that county 
court which is nearest to the place where 
the lands tenements or hereditaments or 
any part thereof are situate. 

(ii.) Proceedings under Part I. of the Trusts Act 
1890 shall be taken in the county court 
nearest to the place where the persons 
making the application or any of them re- 
side or resides. 

(HI.) Proceedings for the administration of the 
assets of a deceased person shall be taken 
in the county court nearest to the place 
where the deceased person had his last 
place of abode in Victoria, or in which the 
executors or administrators or any one of 
them shall have their or his place of abode. 

(iv.) Proceedings in partnership shall be taken in 
the county court nearest to the place where 
the partnership business was or is carried 
on. 
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(v.) Proceedings for specific performance of or for Section 132.. 
the reforming delivery up or cancelling of 
any agreement shall be taken in the county 
court nearest to the place where the de- 
fendants or any one of them reside or 
resides or carry on or carries on business. 

(vi.) Proceedings in any ^uit or other matter under 
the equity jurisdiction of this Act, which is 
not otherwise provided for, shall be taken 
or instituted in the County Court nearest 
to the place where the defendants or any or 
either of them shall reside or carry on 
business. 
132. In addition to the powers conferred by section Removal qf 

causes for fur— 

six of this Act of transferring a cause from one County ther hearing 
Court to another county court it shall be lawful for the accounts, 
judge of any county court in any case under Part III ib, «. 112. 
of this Act in which he shall see fit, and at any stage 
of the cause, to direct that the hearing or further 
hearing or the taking of accounts or all or any further 
proceedings in such cause shall be heard and taken in 
any other county court of which he is a judge, and 
the further hearing or taking of accounts or such fur- 
ther proceedings shall be heard and taken in such last- 
mentioned court accordingly, and when the step so 
directed to be taken in such last-mentioned court shall 
have been taken the judge may either direct the cause 
to be proceeded with to its termination in such court 
or to be remitted to such original court, and the final 
decree may be entered ancj all proceedings for enforc- 
ing the same may be taken either in the court in 
which such cause was commenced or in the court in 
,which the final decree was pronounced, subject to 
general rules under this Act. 
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Secjtion las. 



Appeal to the 

Supreme 

Court. 

Ih, s. 120. 



Sec. 13 & 14 
Vict. c. 61 s. 
14. 



Notice of 
appeal. 



Security. 



Power of Su- 
preme Court. 

Sec. 13 & 14 
Vict. 0. 61 8. 
15. 



Part IV. — Appeals. 

133. Any party to any action suit matter or pro- 
ceeding in any county court for which an appeal is 
hereinbefore provided who shall be dissatisfied with 
any judgment decree or order of the said court or with 
any order of a judge thereof not being an order of 
commitment made by such court or judge may appeal 
from the same to the Supreme Court, notwithstanding 
such cause ^uit matter or proceeding may have been 
brought in the said first-mentioned court by consent 
as hereinbefore directed. Provided he shall within 
seven days after such determination or direction give 
notice in writing of such appeal together with the 
grounds thereof to the other party or his attorney, and 
also give security (to be approved of by the registrar 
of the said county court) for the costs of the appeal 
and the amount of the judgment or in lieu of giving 
such security deposit in the hands of such registrar the 
amount of the judgment decree or order, together with 
ten pounds in addition to such amount, to answer the 
costs of the appeal if such appeal be dismissed or not 
prosecuted within the time to be prescribed in the rules 
framed under this Act, and the Supreme Court shall 
decide the matter of such appeal and make such order 
therein as shall be just, and may either dismiss such 
appeal or reverse or vary the judgment decree or order 
appealed from, and may direct the cause to be reheard 
before any judge of the Supreme Court, but shall not 
in any case remit the cause for rehearing before the 
judge of the court from which such appeal shall have 
been brought, and may make such order with respect 
to the costs of the said appeal and of the action suit 
matter or proceeding in which the judgment decree or 
order shall have been made as such court may think 
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proper and such orders shall be final, and every such Section 133, 
appeal shall be in the form of a case which shall con- 
tain the plaint proceedings and evidence and shall be 
prepared in accordance with the rules framed under 
this Act agreed on by both parties or their attorneys ^^™ °^ ^P" 
or counsel, and if they cannot agree the judge shall 
settle the case and sign it, and such case shall if it 
relate exclusively to any suit matter or proceeding 
under Part III. of this Act be transmitted within the l^l^Ji'^lgl 
time to be fixed by general rules under this Act by 
the appellant to the Master in Equity to be set down 
for argument before a single judge of the Supreme 
Court in the same manner as a cause is set down for 
hearing by the said court in its equitable jurisdiction 
or to be set down for argument before the Full Court ST^reme^^ 
if a judge of the Supreme Court upon the application 9^^^ ^^^ 
of either appellant or respondent shall so direct and 
the decision of such single judge or of the full court as 
the case may be, shall be final, and if such case shall 
relate to any act suit matter or proceeding in any 
county court other than such suits matters or proceed- 
ings under Part III. of this Act it shall be transmitted 
within the time to be fixed by rules under this Act by 
the appellant to the proper officer and be set down for 
argument in the Supreme Court in the same manner 
as special cases in actions in that court. Provided Appeal is not 

^ a stay. 

always that no such appeal shall operate as a stay of 

proceedings unless the judge of the County Court 

shall so order. Provided also that nothing herein 

contained shall authorize any party to appeal against 

any decision of a County Court ffiven upon any Matters not. 

\' * ^u 1 * 1 •; subject to 

question 6is to the value oi any real or personal appeal 

property for the purpose of determining the question 

of the jurisdiction of the court under this Act nor to 
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Secttok 133. appeal against the decision of a County Court on 
the ground that the proceedings might or should 
have been taken in any other County Court. 

What may be Under this section "Any judgment, decree, or order" may be 
!ibg^ist. appealed against — except (1) an order of commitment (2) a decision 

as to the value of real or personal property for the purpose of 
determining jurisdiction, and (3) an appeal will not lie on the ground 
that the proceedings should have been taken in another Court. By 
s. 147 it is further enacted that "every final decision by which the 
" merits of the case may be concluded" may be the subject of an 
app^l. An appeal lies from the verdict of a jury {Sheehan v. Park, 
8 V. L. R. (L.) 25), and from the decision of a judge on a question of 
fact {Black V. Permewan, 7.V. L. R. (L.) 292; Dalton v. DaXton, 12 
V. L. R. 202). But in order to a)ppeal successfully on a question of 
fact, it must be shown that the judge was clearly wrong {Brunddl 
V. Wane 7 V. L. R. 319). The decision in a question of fact will be 
reversed, where there is no conflict of evidence and a wrong view has 
been taken of it {Hamilton v. Sefton, 3 V. L. R. 76) or where the 
finding is such that no reasonable man could come to the same 
conclusion {Metropolitan Railway Co, v. Wright y 11 Ap. Ca. 152) or 
when the judge gives reasons for his finding which show that he 
acted erroneously in point of law {Jensen v. Ha^an, 3 V. L. R. 21) 
but if the decision is right the court will not consider whether the 
reasons given by the judge are wrong {Ea^t Anglian By, Co. v. 
Lythgoe, 20 L.J. C.P. 84). And though questions of fact as weU as 
law are before the judge an appeal will lie if the Court can see from 
the facts of the case as stated that the judge in order to arrive at 
his judgment must have decided a question of law in a particular 
way which is wrong {Cawley v. Fumdly 20 L. J. C.P. 197). If there 
is evidence both ways the Court will not disturb the finding of the 
judge on a question of fact. {Lee v. Aitdrew^ 7 V. L. R. (E.) 92; 
Daley v. Hughes ^ 2 A. J. R. 66 ; Bank of Australasia v. Keave, 4 
A. L. T. 12; Nathan v. Tozer, 2 A. L. T. 34). An appeal 
will lie from a nonsuit if plaintiff refuse to be non-suited {Mau 
V. Weightman, 3 V. L. R. (L.) 110) and from a nonsuit in 
deference to a judge's opinion. {Dandsen v. Brown, 5 V. L. R. (L.) 
288 ; Harvey v. Shire of St. Amaud, 5 V. L. R. (L.) 312). And from 
an order discharging a debtor from custody {Rowbottom v. HeneUy, 
6 V. L. R. (L. ) 409). And from a decision on an interpleader sum- 
mons {Barnard v. Mann, 2 V. L. R. (L. ) 140). And from an order 
refusing a new trial ( Waxman v. M Avliffe, 5 V. L. R. (L.) 48). See 



Digitized by 



Google 



APPEAL. 143 

however McHardy v. lAptroUy 19 Q. B. D. 151 which is not perhaps Sbction 133. 
Applicable to this statute. 

The section allows an appeal against "any order." This would Appeal as to 
appear to include appeals against all interlocutory orders. But the JJ^j^^^^ ^ 
section forbids the Supreme CJourt in any case to remit ** the cause" 
for rehearing before ** the judge of the Court from which such appeal 
shall have been brought." From this prohibition it has been in- 
ferred that this section will in general only allow appeals from **such 
orders as, in one alternative, finally dispose of the case." (Thomp- 
son w. Andrew f 9 V. L. R. (E.) 28). Accordingly it has been held 
that no appeal will lie from an order confirming the report of the re- 
gistrar in an equity suit {Thompson v. Andrew, %Y. L. R. (E.) 28) or 
from a decision respecting the adjournment of a trial {Maya v. Wat- 
mough, 6 Y. L. R. (L.) 169), or from an order directing a new trial 
{Cooper V. Higgins, 6 V. L. R. (L.) 186, 2 A. L. T. 8 ; Walker v. 
OraJiam, 3 A. L. T. 75). From an order affecting the taxation of 
costs {Carr v. Stringer, E. B. and E. 123, Cliftoii v. FinUy, 31 L. J. 
Kx. 170), or from a refusal to set aside an award in an action referred 
by the judge {Mayer v. Farmer, 47 L. J. Ex. 760) or on a point of 
County Court practice ( Wrixon v. Deehan, 2 W. W. and A'B 16) 
or, where a mandamus hieis been granted ordering a judge to state a 
case will the Supreme Court entertain an application to admit the 
relator who has been attached to bail {B. v. Pohlman, 3 A. J. R. 
125). QtLoere whether an appeal will lie from a refusal of the County 
Court judge to set aside an order for attachment {ib, 3 A. J. R. 104). 
The result so long as this opinion prevails is that the permission to 
appeal against *'any order not being an order of commitment," 
means that there may be an appeal against any order except (1) an 
order of commitment, and (2) any other interlocutory order ; and it 
follows that in Equity cases a County Court judge has in cases 
within his jurisdiction much more arbitrary powers than a judge of 
the Supreme Court. For the interlocutory orders of a judge in the 
Supreme Court may in general be appealed against. (Judicature 
Rules, O. 58 rr. 3. 15). 

Under O. 58 rr. 3 and 15 the following orders have been held to Final Orders, 
be final. All orders which though made on interlocutory applications 
decide the rights of parties {Re. StockUm, etc, Co. 10 C. D. 335) and 
compare s. 147 of the statute. An order admitting a claim in an 
administration suit {Re Croaaley, 34 C. D. 664) an order confirming 
a chief clerk's certificate {A. O. v. TonUine, 15 C. D. at 152) and an 
order for foreclosure {Smith v. Davis, 31 C. D. 595). An order of 
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Section 133. attachment made under the jurisdiction conferred by s. 56 of the 
JudiccUure Act^ for neglecting to obey an order to 'pay money into a 
Coxmty Court and to deli /er up documents, is an interlocutory order 
{Jonas V. Long, 20 Q. B. D. 564). It may be added that under the 
English County Court Acts an appeal will lie against an order made 
in any interlocutory proceeding in the equitable jurisdiction of the- 
County Courts [Jonas v. Lon{i, 20 Q. B. D. 564). But the reasoning 
in that case turns upon words which differ from those in the Vic- 
torian Act. 



OrderR of 
commitment 



The act does not allow appeals against *' orders of commitment.': 
This restriction has been held to apply to orders for committal for 
contempts of court under s. {Shepherd v. Patent dsc. Co., 4 A. J. R. 
143). But an appeal will lie against a committal for disobedience 
to an injxmction {Shepherd v. Patent dec. Co,, 4 A. J. R. 143). It has 
not yet been decided whether an appeal will lie against an order 
committing a judgment debtor (cf. exparte Robinson 2 W. & W. (L) 
30). But if a judge were, to commit a person when he had no 
jurisdiction to do so a writ of prohibition might be obtained {R. v. 
Casey, 12 V. L. R. 525). 



Admission & 
rejection of 
evidence. 



By the Act regulating County Courts in England (13 & 14 Vict. c. > 
61 s. 14) it is provided that if any person is dissatisfied with the 
determination of a judge upon the admission or rejection of any 
evidence, such party may appeal. There is no similar provision in 
the Victorian Act. But it has been held that an appeal lies when 
evidence is improperly received or neglected {O^MaMey v. Elder, 2 
V. L. R. (L) 39 ; Griffin v. Ross, 11 V. L. R. 182). The appeal in 
such a case is from the judgment, decree or order. 



Appeal in 
Equity. 



To give ground for appeal from the County Court in Equity cases 
there must be a misapplication by the judge of some principle of 
equity to the facts of the case {HUl v. Perssd, 25 W. R. 275). 



Appeal, when Where a verdict is entered for the plaintiff with leave reserved to- 
eave reserve ^j^^ defendant to move to enter a nonsuit, the defendant can not- 

appeal before a motion has been made in pursuance of such leave. 

{Henry v. Kidd, 4 V. L. R. 466). As there is no final decision until 

such motion is heard and adjudicated upon. 



When appeal Where a judge has jurisdiction to make an order, although he may 

me<^. decide wrongly prohibition will not lie, appeal is the remedy (i?. 

V. Pohlman, A, R. 3 Sep. 1868 ; Man v. Weightman, 3 V. L. R. 
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110) nor will certiorari (i?. v. Bindm exp. Cairns, 5 V. L. R. 93). Sbotion 133. 

The Appeal Court will not entertain objections riot taken below. Objections en- 

{London <fc iMncashire Insce Co. v. ff<mey, 2 V. L. R. 10 ; Yorke v. tertainable on 

Smith, 21 L. J. Q. B. 53 ; Watawi v. Ambe^^ate By. Co. 15 Jur. 448 ; *PP®*^* . 

Bnglish v. White, 2 W. and W. (L.) 14) nor objections which 

might be cured by amendment (Griffin v. Dunn, 4 V. L. R. 419). 

but this rule does not apply to incurable objections ( White v. Boss, 

4 A. L T. 85 ; Lond <fc Lane Insce Co. v. Honey, supra) ; and a 

point clearly raised as a nonsuit point below, though not stated in 

the grounds of appeal is open {EUl v. Willis, 6 V. L. R. (L). 193). 

The Appeal Court will not give effect to a mere technical objection 

not taken below which goes to the form of the action, as where the 

plaintiff sued for use and occupation but no evidence was given at 

the trial of actual occupation {Brasher v. Davey, 12 V. L. R. 345) 

but where the defendant gave as her defence that her husband should 

be joined, and no other allusion was made to the matter, it was held 

that this was a good point and the appeal was allowed {0*Hara 

V. Bochford, 11 V. L. R. 100). Preliminary objections appearing on Preliminary 
.^1. X * ^t , 1 , .1 . ^rr objections, 

the face of the case may be taken when the case is called on 

( Wrixon v. Macdboy, 2 A. L. T. 60). Any other preliminary objec- 
tion should betaken by rule nisi to strike out the case not by notice 
oi moMoTi (Bank of AustrakLsiay. Keirce, 8 V. L. R. (L.) 147 ; Kelly 
V. Woodlands Cxyy. 12 V. L. R. 892). 

If the respondent die before the appeal is heard the appellant may Death of 
proceed on giving notice to his representatives or the parties in- respondent 
terested. (Hemming v. WUliams, L. R. 6 C. P. 480). 

A party dissatisfied cannot appeal unless he shall do two things Conditions on 
within 7 days after the determination or " direction " (whatever that J^fi^ allov.e§! 
may be) complained of, viz., (l), give a written notice stating the 
groxmds of appeal to the other party, or his attorney, and (2), and also 
either (a) give security for the costs of the appeal and the amount 
of the judgment, or (h) pay the amount to the registrar and £10 
for the costs of the appeaL If these requirements be not complied 
with within the time specified the appeal will lapse, at least in those 
cases where the appellant has taken no step {to give effect to them 
(Stone V. Deane, El. B. &. E. 504 ; Norris v. Carrington, 16 C. B. 
N. S. 10). If, however, the appellant has done all that he reason ' 
ably can and has offered sufficient security within the prescribed 
time but has been prevented from completing it within seven days 
by any sufficient cause such as the illness of the rogiatnir or the act 
of the respondent, the appeal may proceed ( Watergton v. Baker, L. 
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Section 133. R. 3. Q. B. 173 ; Blenkaime v. Statter, 31 L. T. N. S. 413, Ex.) but 
when the costs of the trial were not taxed within seven days from 
the trial and the appellant lodged £10 to meet the costs of the 
appeal but gave no security for the costs of the trial, the case was 
struck out, the court holding that the appellant should have taken 
out a simunons to tax or tendered a sufficient sum to cover the costs 
and that he had not done all he reasonably could {Griffith v. Clancey, 
9 V. L. R. (L) 161). 



No power to 
extend time. 



A judge has no power to extend the time for complying with the 
Act {Murray v. Ddbh, 9 V. L. R. (L) 156 ; nor to post date his 
judgment to enable notice to be given ( WUherJorce v. Smoton, 48 L. 
J. C. P. 28). 



Notice and 
security may 
be waived. 



Tine for 
appealing 



As, however, these conditions are required solely for th^ benefit 
of the respondent, he may waive them {ParkgcUe Co, v. CocUes, L. R. 
5 C. P. 634; Oriffin v. Coleman, L. R. 16 Eq. 83; Francis v. 
DowderweU, L. R. 9 C. P. 423). The consent of the respondent to 
the signature of the case for appeal, by the judge is sufficient 
evidence of such waiver {Ward v. Raw, 15 L. R., Eq. 83). 

The time for appealing runs from the last decision in the matter, 
e.y., from the decision on a point reserved [and not from the trial 
{Foster v. Oreen, 30 L. J., Ex. 263 ; Lond & Lane Inset Co. v. 
Hwieyy 2 V. L. R. 7 ; Hemming v. Blanton, 42 L. J. C. P. 158). The 
seven days runs from the time judgment is pronounced, not from its 
entry by the registrar {Murray v. Dabh, 9 V. L. R. (L) 156). 



Grounds of 
appeal. 



Security' 



A notice of appeal which contains an imperfect statement of the 
grounds of appeal is sufficient to give the court jurisdiction to hear the 
appeal {Cannon v. Johnston, 21 L. J. Q. B. 164). Indeed the state- 
ment of the grounds of appeal is not absolutely necessary to confer 
such jurisdiction, for the requirement may be waived {Evans v. 
MaMhews, 26 L. J. Q. B. 166). Where a notice has been given, it 
may be withdrawn and another substituted stating difierent grounds 
provided the second notice be given within the prescribed time 
{Daniels Y, Charsley, 11 C. B. 739 ; Robinson v, Lawrence,! ^n. 128). 

An appellant must either deposit the amount of the judgment to- 
gether with LIO in the hands of the registrar, or must give such 
security as the registrar may approve of for the amount of the 
judgment and the costs of the appeal. This must be done within 
seven days after the " determination or direction " complained of. 
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A bond as security upon an appeal must provide for default in Section 133. 
prosecuting the appeal but a rule to strike out the appeal case will Bond con- ^ 
not be made absolute, unless the bond or a copy of it, be brought tents of. 
before the court {Aarona v. Lewis, 3 V. L. R., 317). Where the 
bond stated the Court to be the County Court at a wrong place, 
which was corrected after the expiration of the seven days, and it 
also omitted to provide for default in prosecuting the appeal — Held : 
That the bond was bad on both grounds, and the appeal was struck 
out {Carroll v. McGregor, 5 A. J. R. 65). When the bond was 
conditioned for payment of costs " if such appeal be dismissed and 
be not prosecuted," instead of "or be not prosecuted," but in the 
earlier part of the bond the condition put was disjunctively, it was 
held that the bond was sufficient JJoad v. Mayor of St, Amaud, 12 
V. L. R. 162). If the bond given as security is conditioned to pay 
in the event of the appeal not being prosecuted within the time pre- 
scribed by the rules, it is not necessary that the recital shall contain 
similar words {Powell v, Gidney, 6 V. L. R. 20). A bond to the 
registrar his successor and assigns if approved by the registrar is 
sufficient. The registrar could be compelled by the respondent to 
permit his name to be used if necessary to put the bond in suit 
{Playford v. Brovni, 6 V. L. R. 467). 

The court cannot entertain an appeal where the condition of giving Strict rules as 
security has not been strictly complied with. {Norris v. C&rrington, secun y. 
16 C. B. N. S. 10). However, where the notice and bond are given, 
the notice then withdrawn, and a second notice given within the 
prescribed time, the bond is sufficient for the new appeal {Daniels Waiver there- 
V. Charsley, 21 L. J. C. P. 37). The security given on appeal was ^^' 
insufficient, but service had been accepted by the respondent's 
attorney, who agreed to its being set down for hearing. Held : 
That the objection had been waived {Ghurchwood v. Lyons, 2 
A. J. R. 118). 

The bond as security may be approved of by the assistant registrar Security ap- 
of the court {Aarons v. Lewis, 3 V. L. R. 317). The registrar of proved of by 
a County Court may accept the security of personalty for an appeal, He may accept 
if satisfied as to its sufficiency ; and must not be guided by the personalty, 
opinion of the respondent's attorney, but must satisfy himself on the 
point {Reg, v. Stephen, 1 A. J. R. 164). 



The amount of the judgment which an appellant must give security " The amoxmt 
for, includes the costs of the proceedings below as well as the ^^ t^iejudg- 
-damages awarded {Anderson v. Ziegler, 3 V. L. R. 339). On an 
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S'eotion 133. appeal from an order of the judge below, subsequent to- 
the judgment, not involving the judgment; security need 
not be given for the amount of the judgment but only for 
costs of the appeal {Thompson v. Rowe, 3 V. L. R, 55). 
The costs ordered by the County Court form part of the judgment, 
and must be paid into Court in addition to the £10 for costs of 
appeal {Lucds v. Murray y 1. A. J. R. 130 ; Anderson v. Ziegler, 3 
V. L. R. 339). If the registrar of the County Court chooses to ac- 
Reffistrar mav ^®P^ ^^® appellant's cheque as cash, that is a sufficient deposit to 
accept cheque entitle the appellant to proceed with his appeal {Whdan v. 



as deposit. 



Hannigan, 4 V. L. R. 464). 



Registrar's 
duty regard- 
ing monev 
deposited. 



The registrar should not pay out money lodged in his hands by an 
appellant, merely because no application to stay proceedings has 
been made {Moore v. Prest, 1 A. J. R. 103). If the registrar per- 
mits the appellant to withdraw part of the money paid in, pending 
an appeal, the right of appeal is not affected as the registrar remains 
liable for the money {Bank of Atistralasia v. Keirce, 8 V. L. R. 
(L.) 147). 



Applications On appeal, any terms which either party wishes to be imposed 

for imposition ^pon the other, must be brought to the notice of the court at the 

of terms, when ^ * ■• 

to be made. time. The court cannot afterwards entertam an application to vary 

the order of appeal by the insertion of new conditions {Corhett v. 

Batchelor, 6 V. L. R. 33). 



" The Su- 
preme Court 
shall make 
such order as 
shall be just," 
&c. 



Where a plaintiff was wrongly nonsuited, but the evidence to sup- 
port his case was manifestly insufficient, the court allowed the ap- 
peal with costs, on terms that the plaintiff should consent to a 
verdict being entered for defendant ; otherwise, appeal to be allowed 
without costs and case to be reheard {Smith v. Malleson, 3 A. J. 
R. 53). Where a jury in the County Court has given damages 
generally upon a claim of the plaintiff, covering a period partly 
before, and partly after he became insolvent, the court on appeal will 
not decide how much is applicable to the claim before, and how 
much to that after the insolvency, but will order a rehearing 
{MotLott V. Saunders, 4 V. L. R. 439). Where the plaint claims 
damages on several matters res]pectively, and the jury assess the 
damages on each, one of which cannot be sustained the court 
on appeal cannot redistribute the amounts, or direct the 
entry of a general verdict for the aggregate charges {Bernstein 
V. Blaahki, 3 V. L. R. 145). Where the County Court 
judge refused to go into the evidence, and dismissed the 
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plaint on other grounds, the Court of Chancery decided Sbotion 133. 
that the judge below was wrong in dismissing the plaint on 
the grounds on which he did, went into the evidence, and decided 
the case, reversing the decision below {Booth v. Turk, 21 W. R. 
721. ) Where the court below found a verdict for the defendant, but 
the court on appeal considered that the verdict should have been given 
for the plaintiff ; the amount being ascertained, and both parties 
having been heard, it was held that no advantage would be gained 
by a new trial, and judgment was given for the plaintiff for the 
amount [Allison v. Byrne, 3 A. J. R. 67). The Full Court may fix 
the damages when no amount has been determined on in the County 
Court {Box V. Attfield, 12 V. L. R). When a plaintiff is nonsuited 
in t)ie County Court against his will, after hearing the evidence on 
both sides the Full Court may consider the merits of the case and 
. give judgment accordingly {Dohaon v. Sinclair, 2 A. L. T. 8). 

Where an appeal is allowed from a nonsuit without going into "And may 
evidence ; though there has been no hearing of the case below, the ^j^J^ ^ ^ 
better course is to order a hearing before a judge of the Supreme reheard." 
Court {Solomons v. Mvlcahy, 4 V. L. R. 462). On appeal the court 
above may order a rehearing before a judge of the Supreme Court 
without a jury. In such cases a side bar rule may be drawn up 
upon the certificate of the decision of the judge {Queen Insurance Co. ^ 
V. King, 5 A. J. R. 124 ; Nolan v. ConneU, 5 A. J. R. 70 ; Morley Practice on a 
V. Rice, 3 A. J. R. 30). The rehearing of an action before a judge rehearing, 
of the Supreme Court does not make it a Supreme Court action, so 
as to enlarge the limit of the jurisdiction as to amount {Bernstein v. 
Blashki, 3 V. L. R. 145) or to enable the practice of the Supreme 
•Court to be followed {Eddington v. Carisbrook Coy,, 11 V. L. R. 
106). When a cause is directed to be reheard, the registrar on being 
served with a copy of the order of the Full Court will forward the 
plaint summons to the prothonotary. The plaintiff must then set 
down the cause and give notice of trial which will take place in 
Melbourne unless otherwise ordered by the Full Court (t&.) — where 
an administration suit was reheard, accounts were ordered to be 
taken by the Master in Equity not the Registrar {Martin v. Keane, 
4V. L. R. (E)115.) 

The general rule of practice is to give the successful party on Costs of ap- 
:appeal the costs of the appeal {Liedman v. Shvitz, 14 C. B. 38; Gibbon P^ ~ ^^^ 
^, Gibbm, 22 L. J: C. P. 135 ; Macfarlane v. Galvin, A. R. 6th 
J^uly, 1860) even where he succeeds as to part only of the appeal 
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Section 133. {Fentm v. Earh, 1 A. J. R. 132). The appellant gets the costs of 
appeal unless the court thinks fit to deprive him of them, and where 
a rehearing is ordered, the party who ultimately succeeds gets the 
costs of the actions both in the Supreme and County Courts, except 
the costs of the trial in the County Court, which are borne by each 
party ; the costs of the appeal and the rehearing are taxed at the 
same time, and if the same party be not entitled to both the less is 
deducted from the greater and an allocatur given for the difference 
{Markfi V. Pett, 10 V. L. R. (L.) 342). And where the appellant 
had bound himself by the terms of his bond to pay the costs of 
appeal in any event, the court, nevertheless, directed judgment to 
be entered for him with costs {Daniels v. Charttley, 21 L. J. 
C. P. 37). The rule may be relaxed in cases of vexation 
{OtUhwaite v. Hudson, 21 L. J. Ex., 151) ; or where the appeal case 
is stated at unnecessary length {Evans v. Matthews, 7 E. & B. 590) 
or where the appellant has made no application to the judge below 
to set aside a nonsuit appealed from {Bute v. Lohhs, 4 V. L. R. 427). 
Or where the appeal is allowed on a point not taken below {Gfreat 
GtUfCo. V. Sutherland, 4 A. J. R. 164). Where appellant does not 
appear the case will be struck out and respondent given his costs 
{Byan v. Gray, 5 A. J. R. 16). Application for costs of appeal must 
be made at the time the appeal is disposed of {Taylor v. Grt. N, R. 
Costs in ap-* Co., 1 L. R. C. P. 430). On appeal, on the ground of misdirection, 
ofmiSSw^ the rule in the Court of Common Pleas is for the costs to go to the 
tion. successful party {Schroder v. Ward, SQL, J. C. P. 150); see also 

{Foster v. Smith, 18 C. B. 161). But in Conyheare v. Farries, 39 
L. J. Ex. 26 where an appeal was allowed on the same ground, 
the Court of Exchequer gave the successful party the costs, observing 
that they did not mean to lay down any general rule, but that each 
case must be governed by its own circumstances. See, however. 
Costs below. {Robinson v. Lawrence, 21 L. J. Ex. 36 per Parke, J.) Where an 
appeal from the Court below is allowed on the ground of mis- 
direction, the costs of the first trial will not be given to the 
successful party ; but each party should pay his own costs 
occasioned by the mistake of the judge below {Chreen v. Ood^frey, 
3 V. L. R., 50). 

Costs where no Quaere, as to the jurisdiction of the Court of appeal, as to costs,. 

junsdiotion. ^he^ a^ appeal set down 'for argument is struck out for want of 
jurisdiction {Eraser v. EothergUl, 23 L. J. C. P. 53). But see 
Garr v. Stringer, Ell. Bl & EIL 123), where the court above gave 
costs under similar circumstances. 
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Where an appeal is made against the determination of a County ggQrpiQjj 133^ 
Court judge, the case should separate the facts and law [Cawley v. "g^jh appeal 
Fumdl, 20 L. J. C. P. 197). Where the case was stated by the shall l^ m the 
judge, in so confused a manner, that the court could not discover 
whether or not he meant to present a question of law for their deci- 
sion, the case was remitted to him for amendment in that respect 
{London and N, W. By. Co, v. Grace, 2 C. B. N. S. 555). The ob- 
servations made by the judge in delivering judgment, do not 
legitimately form part of the case on appeal, and cannot be referred 
to, either as finding a fact, or as giving a reason for the judgment 
{East Anglian RaUway Co, v. Lythgoe, 20 L. J. C. P. 84). No ques- '^intpro- 
tion will be entertained on appeal which is not submitted by the evidence." 
case, as signed by the judge ( Williams v. Evans, 19 L. R. Eq. 547 5 
44 L. J. Ch. 319). The court on appeal will not hear affidavits to 
contradict any statements in the case as settled by the judge. If 
any ambiguity appear the Court will send it back, but will not sug- 
gest that anjrthing contained in it is untrue {Harris v. Tovm Council 
of WiUiamstoum, A. R. 9th April, 1858). See also {APMullen v. 
Fraser, 2 A. J. R. 117). The Court will not on the motion of either 
party grant an application to remit an appeal case which has been 
settled by the judge in order to amend or add to the evidence, 
but if during the hearing of the appeal the Court shall think neces- 
sary the Court may request the judge to give further particulars as 
to evidence {Mitchison v. Bartram 12 V. L. R. 395 ; Inglis v. Henty, 
12 V. L. R. 396). In an appeal from an action for malicious prosecu- 
tion, the case as settled by the judge, did not set out the evidence 
in detail, nor insert the depositions before the police magistrate, 
which were put in evidence at the hearing. On application by the 
defendant — Held : The judge must amend the case, by setting out 
the depositions, and the other evidence material to the question of 
reasonable and probable cause {Thomewell v. Wigner, 6. L. R. 
Ex. 87). The Court will make every presumption to reconcile what 
the judge states to have been proved with his notes of the evidence 
{Davies v. Breading, 7 V. L. R. (L.) 107). It is the duty of the 
County Court judge to give the Full Court the full benefit of the 
evidence he was able to take and accompany it with the exhibits 
{Bavld V. Williams, 6 A. L. T. 162). 



Where the County Court judge has settled and signed an appeal '' the Judge 
case, but there was nothing to show that the parties could not agree ^fg^^^d sijm^ 
— Held : (the objection being insisted on) that the Supreme Court it" if parties 
could not entertain the case {Broadfoot v. Wilson, 1 W. & W. 147), ^^^^^ *^^^ 
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Section 13^ The want of a seal to the case is a defect which may be amended 
and is only to be regarded on the question of costs {Maaon v. 
Ryan, 10 V. L. K. (L.) 189). Where the judge had settled 
an appeal case and signed it^ and there was nothing on any 
part of the case to show that the parties could not agree; 
but on a separate piece of paper, signed by the attorney and 
the respondent only, was a consent to the appeal being set down 
for hearing. — Held : That the parties had agreed to waive the 
objection, and that the appeal might proceed {Rucker v. LycUly 
I W. & W. 149; Cooke v. Coward, 1 W. & W. 148). 
So, where a case contained no statement that the parties 
had disagreed, but stated that the judge had settled 
and signed it "in accordance with the provision of sec. 
120 of the County Court Statute 1869." Held : that this necessarily 
implied that the parties had diflfered {Martin v. Elsasser, 4 V. L. R. 
481.) Where the judge dies before settling the case, qucere, 
whether the parties are not in the same state as if no appeal had 
been given by the act at all {McAllum v. Cookson, 28 L. J. C. P., 1. 
Where the judge who tried the case has been removed to another dis- 
trict his successor may sign the case {Bank of Australasia v. Kierce, 
8 V. L. R. (L) 147). Where the judge who tried the case has ceased 
to be a judge, his temporary commission having expired, the judge 
for the time being of the Court where the case was tried is the proper 
judge to sign the case {Munro v. Rickey, 14 V. L. R. 65). The 
judge who settles the case is not bound to follow jthe rules or to 
settle it in the form therein prescribed (i&). The judge declining to 
settle and sign a case on the ground that the parties had not differed, 
the Court above granted a peremptory writ of mandamus (Reg, v. 
PoJdman, ex parte Thompson 3 A. J. R. 125.) A rule will not be 
granted under 19 and 20 Vict., c. 108, s. 43, to compel a County 
Court judge to settle and sign a case, where the facts brought before 
the Court on the motion, clearly show that an appeal must be un- 
successful {ShaoTOck v. Lond, dn N, W, Ry, Co,, 32 L. T. N. S., 
341, C. P. D.). Where a case was settled by the judge, and handed 
to the defendant's attorney, and no more had been heard of it, the 
Court refused to grant a mandamus to the judge . to settle a fresh 
case {Reg, v. Polhman, exp, Thompson, 4 A. J. R., 29). Though in 
practice a judge of a County Court generally settles an appeal case 
in the draft, before initialing it; yet it is not finally out of his 
hands until the fair copy has been signed by him, and sealed with 
the seal of court. Up to that time he may further amend it {Henry 
V. Kidd, 4 V. L. R., 466). The rules of the act direct the form o| 
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.settling and signing to be according to the schedule, and to run Section 134. 
thus: **I, the judge who heard the cause." Held: That **I, J. 
F. Nolan " was insufficient {Guy v. PierM, 3 A. J. R., 39). 

The registrar of a County Court should not pay out money lodged Money de- 
in his hands by an appellant under this section, merely because no posited with 
a.pplication to stay proceedings has been made {Moore v. Prest, 1 when no stay 
A. J. R. 163.) of proceedings. 

In an action by an attorney against his client for costs, the judge "No appeal 
gave a verdict for defendant, on the ground of negligence by the oeedings 
attorney, in bringing in a wrong court, the action in which the costs J^^^ l[^ye ^ 
now sued for had been incurred. Held : That an appeal in such a another 
<sase was not precluded by this part of the section {BvUen v. Hooper ^ ^°"°*^, 
I V. R. 110). "^ * 

134. Any party to any action suit matter or other j^^^e'wvth- 
proceeding in any County Court for which an appeal from^^Co^ty 

is by this Act provided who shall be dissatisfied with ^^ without 
, , statmg special 

any judgment decree or order of such court or with case- 
any order of a judge thereof not being an order of igtrcuion o/*** 
commitment may at any time within seven days after ig^^^g^g.^ 
the same has been made or given, or within such 38 & .39 Vict. 
further time as may be allowed by any rule of the 
Supreme Court, appeal against such judgment decree 
or order by motion to the Supreme Court instead of 
by special case ; and such motion shall be ex parte in 
the first instance and may be granted on such terms 
as to costs security or stay of proceedings as to the 
said Supreme Court seems fit ; and if the said court 
be not then sitting, such motion may be made before 
any judge thereof sitting in chambers. And at the 
trial or hearing of any such action in a County Court Judge to take 
the judge at the request of either party shall make a requested, 
note of any question of law raised at such trial or 
hearing and of the facts in evidence in relation thereto 
And of his decision thereon and of his decision of the 



Digitized by 



Google 



154 APPEAL BY MOTION. 

Seotion 134. action suit matter or other proceeding ; and he shalU 
at the expense of any person or persons being party or 
parties in any such action requiring the same for the 
purpose of appeal, furnish a copy of such note or allow 
a copy to be taken of the same by or on behalf of such 
person or persons, and he shall sign such copy, and the 
copy so signed shall be used and received on such 
motion and at the hearing of such appeal. Provided 
that nothing in this section contained shall be deemed 
to take away the right of any person aggrieved by the 
judgment decree or order of a judge of a County 
Court to appeal by special case to the Supreme Court, 



Advantages c! • An appeal under this section is in addition to the mode of appeal 
by special case under sec. 133, and does not introduce a more ex- 
tended power of appeal. The advantages of appealing under this 
section are described by Field, J., in CovMns v. Lombard Bank 1 Ex. 
D. 407 in the following language : — " Under the old system the 
** parties might be unable to agree upon the acts proper to be stated 
'* in the case and much time might be lost and much expense in- 
" curred, whilst it was passed backwards and forwards between the 
<< solicitors, ultimately it might be necessary to refer the matter to 
" the judge who tried the cause and justly or unjustly complaint 
*' was sometimes made that he settled the case according to his own 
" opinion as to the rights of the parties and not according to a 
" strictly impartial view of the matter." The author would add 
that under this section a party desirous of appealing may obtain a 
copy of the judge's notes, which he can be assured will be the only 
notes used at the hearing of the appeal, and submit such notes to- 
counsel for opinion before incurring any expense. 

Motion must The seven days mentioned in this section begins to run after the 
seven days termination of the day upon which the judgment appealed from is 
given {Watson v. IhscU, A. R., Sept. 23, 1890). There is no power 
to extend the time within which to make the motion {Tennani v. 
Rawlinga, 4 C. P. D. 133), except by rule of the Supreme Court. 
There is no such rule. However, Tennant v. Rawlings was not fol- 
lowed in Mason v. Wirralj 4 Q. B. D. 459, and see Morgan v. 
Davies, 3 C. P. D. 260. If the notes cannot be obtained in time^ 
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the best course is to mention the case within the seven days. The Section 134. 
time runs from the pronouncing of the judgment decree, etc., ap- 
pealed from {Wilherforce v. Lowtm, 48 L. J. C. P. 28). 

Supreme Court mentioned in this section means the Full Court. If Supreme 
the Full Court be sitting, the motion ex parte in the first instance 
must be made to that Court ; if not then to a judge in Chambers 
{Box V. Attfidd, 12 V. L. R. 474). The judge should not adjourn 
the application into Court (BtUler v. Woolwich Society 5 Q. B. D. 88). 
The Appeal Court can take judicial notice of the fact that the Full 
Court was or was not sitting {Box v. Attjiddf supra). 

{Ih), The order nisi need not set out the grounds upon which it is Grounds cf 
granted (i6). See per contra, De Groot v. Hammond, 12 V. L. R. , ° ^^^* 
905. The practice at present is not to set out the grounds. 

The motion should be ex parte in the first instance {Matthews v. Motion ex 
Ovey, 13 Q. B. D. 403). P^'^' 

Where the County Court judge gave a verdict for the defendant Power of Full 
the Full Court may allow the appeal under this section and award the ^^ * 
plaintiff a fixed sum^for^damages {Box v. Attjield, 12 V. L. R. 580). 
The section does not require the appellant to give security unless Security. 
ordered to do so by the Qourt. The practice is to require the 
appellant to pay the amount of the judgment appealed from, and a 
sum to be fixed by the prothonotary for the costs of the appeal into 
Court within a fixed time, or to give security for the same to the 
satisfaction of the prothonotary. The section does not make the Stay of pro- 
granting of the order nisi a stay of proceedings [unless so ordered by c^<i»'*8rs, 
the Supreme Court. 

Only one counsel will be heard on each side under this section Counsel 
{Courtis V. Hall, 12 V. L. R. 671). The Full Court will follow in 
appeals under this section the practice established as to appeals 
under section 133 {ih). 

The section requires the judge at the trial or hearing, if requested. Material on 
to make a note of any question of law raised at the trial, and of the ®'PP®* * 
facts in evidence in relation thereto, and of his decision thereon ; and 
of his decision on the action, suit or matter or other proceeding, and 
to sign such note, and the note so signed forms the material upon 
which the motion and appeal under this section are to be heard. * 
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SiccTiON 134. The request to make a note must be made during the trial or hear- 
Request to ^^^ (Jones v. Ebsworth, 13 V. L. R. 346). A general request to make 
make a note, a note at the commencement of the trial and before any specific 
question of law has been raised is insufficient {Morgan v. Bees, 6 Q. B. 
D. 508). And so a note which the judge took of his own accord, 
unasked and which was incomplete, but was handed by the judge to 
the appellant's solicitor as a matter of courtesy, but not signed is 
insufficient material upon which to appeal under this section (t6). So 
also when after the judge gave a verdict for the plaintiff, counsel for 
the defendant asked the judge to take a note of seven objections 
which the judge refused to do on the ground that these objections 
were not made ** at the trial " it was held that the application was 
too late and that the judge's statement was final as to what points 
were taken during the trial {Courtis v. Holly 12 V. L. R. 669). Also 
where no request was made to take a note during the trial of any 
point of law ; but an hour and a half afterwards the defendant made 
application to the judge, who thereupon added to the notes, which 
he had taken unasked, that he was asked to reserve a certain point 
which he reserved accordingly, it was held that the application was 
too late {Pierpoint v. Cartivright, 5 C. P. D. 139). It was also held 
in this case that the request to take a note need not necessarily be 
made the moment the last word of the judgment is pronounced. Ap~ 
parently the request can be made immediately an opportunity arises 
to interfere when a judge is delivering judgment and one of the 
parties perceives that the judge is giving judgment on reasons unsound 
in law {ib p. 142). Wherethe plaintiffsought to recover on fourcauses 
of action and the judge nonsuited him on the ground that there was 
no evidence fit to be submitted to the jury on any one of such causes, 
whereupon the plaintiff's counsel requested the judge to take a note 
of such decision, which he did ; it was held that the application was 
in time and that the question of law determined sufficiently appeared 
on the notes {Schofidd v. Duguid, A. R., Sept. 23, 1890). An 
appeal under this section will only lie on points raised at the trial 
and the appellant must furnish the court with all the materials 
necessary for its guidance, viz. , the point raised, the facts proved 
which relate thereto, the decision of the judge on the point, and his 
decision of the action {HcUcliffe v. Allen, 12 V. L. R. 580) approved 
in {Schofidd v. Duguid, supra). The judg^ is bound to take a note 
if requested, he can not add to or alter his note after the trial, and 
such note is the only material which can be looked to on appeal 
{J<me8 V. Ehsworth, 13 V. L. R. 346). A party appealing under this 
section must found his proceeding upon a specific question of law 
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raised at the trial {ih,), but apparently if from the note taken Section 135 
though no specific question of law is specially mentioned as having 
been decided if it is manifest that a specific question of law must 
have been raised and decided in a particular way, an appeal will lie 
(see Schofield v. Duguid, supra). 

If, however, the judge, although not requested durmg the trial, Note taken by 
does as a matter of fact make a note of the evidence and of the point judge unasked* 
or points of law decided, and sign such note though under protest 
this is sufiicient {Seymour v. Covlson, 5 Q. B. D. 1359 ; Watson 
V. Issdly A. R., Sept. 23, 1890; Morgan v. Rees, 6 Q. B. D. 92; 
Hills V. Perssi, 25 W. R. 275) but the note so taken it is submitted 
must be sufficient to enable the court to fully understand what 
took place at the trial below and must furnish the court with all 
necessary materials for deciding the question of law argued on appeal. 
The pomt relied on must have been taken in the court below point taken 
(Clarkson v. Musgravty 9 Q. B. D. 386) but the decision may be below, 
upheld on grounds different from those relied on by the judge if he 
had all the materials before him for a right decision {Chapman v. 
KnigU, 5 C. P. D. 314). 

135. In any action tried or heard in the County Judge may 
Court it shall be lawful for the judge of such court opinion of the 
who tries or hears such action (if he shall think fit) to Court!"^ 
reserve any question in the form of a special case for l^- «• 9. 
the opinion of the Supreme Court, which opinion shall 
be given ; and in such case no judgment decree or 
order shall be given or made in respect of any matter 
on which such question shall have been reserved until 
such opinion shall have been given, and the said 
Supreme Court may make such order as it thinks 
proper as to the costs of and occasioned by the hearing 
of such case. 

Under this section the judge can only state questions of law 
(Collins V. Munro, 14 V. L. R. 1). A specific question of law should 
be stated {Crawford v. Banking, 13 V. L. R. 690). One counsel only 
wiU be heard to argue the case stated (Easthrooh v. Shire ofOrenviUey 
12 V. L. R. 830.) 



Digitized by 



Google 



158 JURY ON REHEARING. 

Section 136. 135. When any party to any action suit matter or 
Jury may be other proceeding in any County Court has appealed 

had on rehear- * .. i.,.t^« .4 « 

ing of County under the provisions of this Part of this Act from any 

Court cause m . _ ^ . _ i 1. 1 , <* 

Supreme judgment decree rule or order 01 such court or 01 a 
Act No 942 8 i^^S® thereof to the Supreme Court and a rehearing of 
^- the cause heus been directed before a judge of the 

Supreme Court, any of the parties thereto shall be 
entitled if he so desire to have such rehearing before 
such judge and a jury of twelve or six men. The 
plaintiff may have a jury by giving to the prothonotary 
and to the defendant a notice in writing to the effect 
that he requires a jury of twelve or of six men (as the 
case may be) when giving notice of trial and by paying 
the proper jury fees. The defendant may have a jury 
by giving to the prothonotary and to the plaintiff* 
within four days after receiving notice of trial notice 
in writing to the effect that he requires a jury of 
twelve men (unless the plaintiff* has already given no- 
tice that he requires a jury of twelve) or that he 
requires a jury of six men (unless the plaintiff has 
already given notice that he requires a jury) and by 
paying the proper jury fees. 



Part V. — Intercolonial Debts. 

Interpretation 137. In this Part of this Act unless inconsistent with 
^lonM Debts ^^® subject matter or context the following words 
Act 1887 8, 2. gijaji have the meanings hereinafter respectively 
assigned to them (that is to say) : — 

^' Clerk." « Clerk" shall mean clerk registrar or other proper 

officer of the court in connexion with which 
the term is used. 
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'* Local Court" shall include County Court and any Sectwns 138, 
inferior court beinff a court of record and -— — : 

Y "Local 

having jurisdiction in actions of debt or for Court." 
a liquidated sum to the amount of two 
hundred and fifty pounds. 

'* Province" shall mean any province or colony on "Province." 
the mainland of Australia or islands of 
Tasmania and New Zealand. 

138. If in any province there be any law in force by c^^^f^^y 
^which efiect may be given by thei local courts of such ^^^^ that this 
province ta the judgments of the County Courts of Act shall ap- 
Victoria, the Governor may by Order in Council Australasian 
declare that the provisions of this PaH of this Act which an Act 
shall apply to the judgments of the local courts of such part is in 
province and that process issuing out of such local ^^"^^ 
courts may be served in Victoria, and that certificates 

of judgments obtained in County Courts in Victoria 
may at the request of the judgment creditors be for- 
warded to such province, and thereupon the provisions 
of this Part of this Act shall so apply, and the 
registrars of County Courts shall subject to the pro- 
visions of this Part of this Act give certificates of 
judgments obtained in such County Courts for regis- 
tration in the local courts of such province. 

139. Any summons issued under the authority of ^^ s. 4. 
this Act for a debt or liquidated demand in money gunmions may 
whether on balance of account or otherwise not exceed- of jurisdiction, 
ing in the whole the sum of two hundred and fifty 

pounds may (if such summons bear an endorsement 
under the seal of the County Court whence it issues to 
the efiect that it is for service out of the jurisdiction) 
be served cut of the jurisdiction. Before any such 



Digitized by 



Google 



160 INTERCOLONIAL DEBTS. 

Section 140. summons is so endorsed and sealed the plaintiff or some^ 
Affidavit to be person on his behalf shall file an affidavit in the form 

filed. ^ 

Twelfth i^ ^h^ Twelfth Schedule hereto or to the like effect 

Schedule. stating that the defendant is resident out of the juris- 
diction and that the plaintiff has a good cause of action 
which arose within the jurisdiction and the nature of 
the same and the amount sought to be recovered. 
Such affidavit shall also state that the claim is for a 
debt or a liquidated demand in money not exceeding 
in the whole the sum of two hundred and fifty pounds, 
or that if it originally exceeded that sum it has been 
reduced by payment or admitted set-off or by aban- 
donment of excess to a sum not exceeding two hundred 
and fifty pounds, and shall set forth what is believed 
to. be the defendant s then place of residence and the 
number of miles (approximately) the same is distant 
from the court in which such summons is issued. 
J^^^i^'Prooi shall also be made to the satisfaction of the 
given. judge of the County Court whence such simimons 

issues or to the satisfaction of a police magistrate 
acting for the district in which such County Court is 
situate that primd facie a good cause of action exists 
and that apparently justice will be done by allowing 
the summons to be so endorsed and sealed and the 
plaintiff to proceed under this Part of this Act. 



Service of 140. Every such summons shall be served personally, . 

proof thereof, and proof of such service shall be made by affidavit 
before any justice of the peace of the province in which 
such summons was served, or before a commissioner 
for taking affidavits in the Supreme Court of Victoriar 
resident in such province ; but if it be made to appear 
to the judge of the County Court whence any such 
summons issued that reasonable efforts were made to- 



lb. 8. 5. 
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effect personal service thereof upon the defendant and sections hi, 

that it came to such defendant s knowledge and that 

he wilfully neglects to appear to such summons, or if 
it be made to appear to such judge that the defendant ^^^av^ 
has removed or is living out of the jurisdiction in order dispensed 
to defeat or delay his creditors or deprive the plaintiff 
of the relief to which he is entitled, such judge may on 
the application of the plaintiff order that personal ser- 
vice may be dispensed with and that the plaintiff shall 
be at liberty to proceed in the action in such manner 
and subject to such conditions as to such judge may 
seem fit notwithstanding that the summons is not 
served personally upon the defendant, and thereupon 
the plaintiff may proceed in the action against such 
defendant accordingly. 

141. Where the defendant resides withiti twenty issue service 
miles of the County Court at which any summons is- summons^ ° 
sued for service out of the jurisdiction is returnable, /^. «. <>• 
such summons shall be issued six clear days and served 

four clear days at least before the return day thereof ; 
where he resides beyond twenty and within fifty miles 
of such court, such summons shall be issued eight clear 
days and served six clear days at least before the return 
day thereof ; and where he resides beyond fifty miles 
from such court, the respective periods to elapse be- 
tween the issue and the service of the summons and " The inter- 
the return day thereof shall be fixed by the judge of AMim!'^^' 
such court after the afiidavit aforesaid has been filed 
and before the issue of the summons, and in fixing such 
periods regard shall be had to the distance of the place 
of residence of the defendant from such court. 

On Affidavit 

142. Any person who obtains a judgment in any ^^"^f^^^f 
action in any County Court may file with the registrar judgrmenttobe 
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Section 14L 

76. s. 7. 

Thirteenth 
Schedule. 



Fourteenth 
Schedule, 



Fifteenth 
Schedule. 



of such court an affidavit by himself or some person on 
his behalf cognizant otthe facts. Such affidavit shall 
be in the form in the Thirteenth Schedule hereto or to 
the like effect, and shall set forth that a judgment has 
been obtained in such court in respect of a cause of 
action which arose within the jurisdiction for a debtor 
a liquidated demand in money, and shall specify the 
nature of the causp of action and the amount re- 
covered, and shall state that the time for appealing has 
expired and that no such appeal is pending, and that 
such judgment is still in force and remains unsatisfied 
(or if partly satisfied to what extent and the amount 
or balance remaining due and unsatisfied), and that 
the person against whom such judgment was recovered 
is resident out of the jurisdiction. Any such person 
obtaining a judgment as aforesaid may after such 
affidavit has been filed deliver to such registrar a notice 
in the form in the Fourteenth Schedule hereto or 
to the like effect requiring such registrar to prepare a 
certificate of such judgment and to forward the same 
as hereinafter provided thereupon such registrar shall 
prepare a certificate of such judgment in the form in the 
Fifteenth Schedule hereto or to the like effect, and the 
same shall be signed by him and shall be authenticated 
by the seal of such court ; and such certificate shall 
state that such judgment was obtained in such court 
in respect of a cause of action which arose within the 
jurisdiction for a debt or liquidated demand in money 
not exceeding the sum of two hundred and fifty 
pounds, and shall specify the nature of the cause of 
action and the amount recovered, and shall state that 
the same is in full force and remains unsatisfied (or if 
partly satisfied the amount or balance remaining due 
and unsatisfied), and shall be addressed to the clerk of 
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such local court of a province in respect of which this ^kcticws 148. 

Part of this Act has been declared by Order in Council 

as aforesaid to be in force as such person may require, 
:and shall be forwarded by the registrar of the court 
giving the same through the post in a registered letter 
laddressed to the clerk of such local court. 

143. The registrar of any County Court in which a Kntry of satis- 
judgment has been obtained and of which judgment ji^ g. g. 

a certificate as aforesaid has been given shall (upon Sixteenth 

ocneciuie. 

receipt of a certificate in the form in the Sixteenth 
Schedule hereto or to the like effect under the hand 
of the clerk of any local court of a province in respect 
of which this Part of this Act has been declared by 
Order in Council as aforesaid to be in force and 
authenticated by the seal of such court stating that such 
judgment has been satisfied either wholly or in part) 
«nter up satisfaction in the register of such County 
Court to the amount mentioned in such last-mentioned 
certificate. 

144. The registrar of any County Court shall upon Ju^gnient of 

® •' •' ^ local court may 

receipt through the post* of a registered letter contain- ^^"*®^ "P 
inff a certificate (in the form in the Seventeenth Sche- Court of vic- 

^ ^ . toria. 

dule hereto or to the like effect addressed to him as /^, ^^ 9, 
such registrar under the hand of the clerk of any local Seventeenth 

^. . . "^ Schedule. 

court ot a province in respect of which this Part of 
this Act has been declared by Order in Council as 
aforesaid to be in force and authenticated by the seal 
of such court) of a judgment obtained in such local 
court against any person resident in Victoria stating 
that such judgment was obtained in such local court in 
respect of a cause of action which arose within the 
jurisdiction thereof for a debt or liquidated demand in 
money not exceeding the sum of two hundred and fifty 
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Section 144. pounds, and specifying the nature of the cause of 

action and the amount recovered, and stating that the 

same is in full force and remains unsatisfied (or if 

partly satisfied the amount or balance remaining due 

Entry of judg- and unsatisfied), enter up judgment in the register of 

such County Court for the amount appearing in such 

certificate to be due in favour of the person named 

therein as the judgment creditor and against the person 

named therein as the judgment debtor ; and thereupon 

such judgment shall be deemed to be a judgment of 

such County Court and shall have the same force and 

efiect as if such judgment had been obtained in such 

County Court, and the like proceedings may be had 

and taken upon and under the same accordingly.. 

Notice to de Provided that the registrar of such County Court shall 

Ei hteeiith ^^ ^^^ receipt of such certificate forthwith send by 

Schedule. post a noticc in the form in the Eighteenth Schedule^ 

hereto or to the like effect addressed to the defendant 

at his address specified in such certificate. Provided 

that the Supreme Court or a judge thereof may, on the 

application of any person against whom judgment has. 

Setting aside been SO entered up, either set aside such ludfi^nent or 

judgment and . . . 

stay of pro direct a stay of execution or of proceedings on such 

ceedmflTS 

judgment ; or the judge of such County Court or a 
police magistrate acting for the district within which 
the person against whom judgment has been so entered 
up resides may on the application of such person 
direct a stay of execution or of proceedings on such 
judgment ; on the hearing of any such application such 
court or judge or police magistrate may enter upon the 
merits of the whole case, but the judgment so entered 
up shall be regarded as ][)ri7)id facie proof of the 
plaintiff"s case ; such setting aside of such judgment or 
stay of execution or of proceedings may be ordered by 
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such court or judge or police magistrate upon such Sections 145, 

iierms as to giving security or payment of costs or as 

to making application to the local court in which the 
judgment was originally made to set aside the same or 
otherwise as to the said Supreme Court or judge or 
police magistrate may seem fit. 

An action may be brought in the Supreme Court on a judgment 
•obtained in the District Court of New South Wales, although the 
plaintiff could register his judgment under this section (Jones v. 
Beed, A. R. June 1890). 

145. On the satisfaction either wholly or in part of Certificate of 
.any judgment entered up in the register of any County ^ ^ ^^ 
Court under the provisions of the last preceding sec- 
tion, the registrar of such County Court shall forth- sihS*^ 
with give notice in the form in the Nineteenth Sche- 
dule hereto or to the like effect of such satisfaction or 

part satisfaction (as the case may be) to the clerk of 
the local court in which such judgment was originally 
obtained and from whom he received the certificate 
thereof. And all moneys received or paid into court 
in satisfaction of such judgment shall after the cost of 
remitting the same has been deducted therefrom be 
remitted to the clerk of such, local court. 

Part VI. — Miscellaneous. 

DIVISION 1. — AMENDMENTS. 

146. The ludffe of any County Court may at all Amendment 

•^ ° . . . of variances. 

"times, whether before or during the trial of any action county Court 
;suit or proceeding, amend all defects and errors in any s!mi 
proceeding whether there is anything in writing to 
.amend by or not, and whether the defect or error be 
that of the party applying to amend or not, and may c. 108 s. 57. 
.amend the plaint or summons or other proceeding as 
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Skctton 146. ^Q all variances between the plaint or summons or 
other proceeding and the evidence adduced in support- 
thereof, and all such amendments may be made with 
or without costs, and upon such terms as to postponing; 
or adjourning the trial or otherwise as to the judge 
shall seem fit, and all such amendments as may be 
necessary for the purpose of determining in the exist- 
ing action suit or proceeding the real question in con- 
troversy between the parties shall be so made. 

Power of The amendments authorised by this section may be made "at aU 

amendment, times whether before or during the trial." There are apparently 
three classes of amendments that may be made, although the mar- 
ginal note and the heading of this part only point to one. (1) Not 
only variances, but ** all defects and errors " in any proceeding may 
be amended. These amendments may apparently be made at any 
time, though it might seem that this provision does not enable a 
judge to correct after the trial any accidental mistake into which he 
may have fallen while delivering judgment (see note to s. 89 ante\ 
It is however submitted that though a judge cannot alter his judg- 
ment, yet he may under this section correct any casual slip or error 
in it. For the power of amendment seems wide enough in its terms 
to include such power as is given by 0. 28 r. 11 of the Supreme 
Court Rules which authorises the correction of any accidental " slip- 
or omission " in judgments or orders. Under that rule the acci- 
dental omission of a direction as to costs has been corrected {Fritz v. 
Hohson, 14 C. D. 542 ; Blahey v. HcUl, 56 L. T. 400), and an altera- 
tion in figures has been allowed (Barker v. Purvis, 56 L. T. 131)^ 
That order it is true applies to written judgments, but this section 
allows amendments "whether there is anything in writing to amend 
* • by or not. " 

Special judg- Iii addition to the judgment referred to above and in the note to- 

ments. g gg there are a number of judgments called " special judgments ** 

which are drawn up by the registrar, for instance, judgments against 

executors, judgments in ejectment and so forth, errors or defects in 

what, it is conceived, may be amended under this section. 

Orders in the Again there are a number of special orders in the nature of 

nature ot de- ^g^^ggg which are made in cases within the equitable jurisdiction of 

the courts and which are also drawn up by the registrar, such a» 
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judgments of foreclosure ; orders in administration suits and so forth. Section 146. 
As to all these it is conceived that the courts have the same powers 
of amendment as were possessed by the Supreme Court in its equity 
jurisdiction (ss. 121, 122, 129). 

(2). Amendments may be msbde as to all variances between what Amendments 
may be called the record and the evidence adduced in support *^ variances, 
thereof. This class of amendments will naturally be made at the 
trial or hearing. 

(3) All such amendments are to be made as may be necessary for Amendments 
determining ** the real question in controversy " between the parties. j.gj^j question 
Such amendments will usually be made before or at the hearing or in issue, 
trial. In general the proper time to apply for an amendment at the 
trial is at the conclusion of the applicant's case, but a judge sitting 
without a jury may allow an amendment after he has begun deliver- 
ing his decision {Rainy v. Bravo, L. R. 4 P. C. 287). It will be con- 
venient to discuss the 2nd and 3rd classes of amendments together. 
The judge is empowered to impose terms, and will do so where the 
effect of an amendment is to place the opposite party at a disadvan- 
tage. But an amendment will be allowed (without imposing any 
terms) where it merely consists in the correction of a blunder which 
does not vary the real question which the parties have come to try, 
as, for instance, a mistake as to one of the stipulations in the con- 
tract sued on (Metzner v. Bolton, 9 Ex. 518 ; 23 L. J. Ex. 130), or a 
mistake in the description of the subject matter of the contract {Sf. 
Loaky v. Green, 9 C. B. N. S. 370 ; 30 L. J. C. P. 19 ; cf. Buchland 
V. Johnston, 15 C. B. 145 ; 23 L. J. C. P. 204), or an error as to the 
name of a person {Pratt v. Hatibury, 14 Q. B. 190 ; 19 L. J. Q. B. 
17), or in the 'amount of damages claimed {Knowlnuin v. Bluett, 
L. R. 9 Ex. 1). But amendments ought not to be made which 
will raise a different question from that which the parties 
came to try. Accordingly, an amendment has been refused 
on the ground that the question which it raised was not in 
dispute at the commencement of the action (Litcow v. 
Tarletcyii, 3 H. & N. 116 ; Dioyer v. O'Midlen, 13 V. L. R. (L.) 933.) 
Therefore, where a charge of fraudulent misrepresentation was made, 
the plaintiff who failed to prove the fraud alleged was not allowed to 
amend so as to impute fraudulent concealment, the latter not being 
the matter in controversy ( Wilhie v. Reed, 15 C. B. 192, 23 L, J. C. 
P. 193). But a mere mis-recital of the fraudulent statement would 
be corrected {Roles v. Davis, 4 H. & N. 484, 28 L, J. Ex. 287). 
A party will not be allowed to make an amendment if the effect 
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Section 147 



Judge's duty 
as to amend- 
ments. 



would be to evade and not to determine the question in dispute 
{Caiokw,elly. Rumel, 26 L. J. Ex. 34). Indeed to allow amendments 
which would have the effect of changing the character of the action 
and the questions at issue would be to defeat the whole object of 
requiring a party to state the particulars of his demand or defence 
[Bradioorth v. Foshard^ 10 W. R. 760 ; Jacobfi v. Sevxird, L. R. 5 
H. L. 464). 

It is the duty of the judge to allow all amendments that may be 
necessary to decide the matter in controversy on such tenns as to 
adjournment and payment of costs as he shall think fit. Therefore, 
it was held that when an action was brought by a servant against 
his master for negligence uviiiiQTtYiQ Employ er h' LiahUity Act, the judge 
ought to have allowed an amendment raising the question whether the 
defendant was liable at common law ( Whuton v. Hannah, 14 V. L. 
R. 729 ; see also Knipe v. BiUon, 5 V. L. R. (L. ) 405). It may 
perhaps be asked how far a judge is bound or has power to amend of 
his own motion. The corresponding section in the English County 
Courts Act (51 and 52 Vict. c. 43 s. 87) directs these amendments to 
be made, *' if duly applied for." In one case under the English 
Common Law Procedure Act, the judge intimated that he would 
make what amendments were necessary, though neither party asked 
for any amendment, and it was held that he had power to amend 
without consent {Parsons v. Alexander, 5 E. and B. 263). A 
similar decision was also given in an appeal from a County Court — 
namely, that a judge might in his discretion make such an amend- 
ment [CanTion v. Johnston, 21 L. J. Q. B. 164). But a judge cannot 
amend for the purpose of conferring jurisdiction on himself. Thus, 
he cannot, it has been held, substitute a cause of action over which 
he has jurisdiction for one over which he has not [Hopper v, 
Warhurton, 32 L. J. Q. B. 104). For the judge has only power to 
amend in an ** existing action," and a question outside his jurisdic- 
tion cannot in his court be a matter in controversy between the 
parties (see Kni2)e v. BiUon, 5 V. L. R. (L. ) at 407). His course is 
to strike the case out under s. 94. 



DivisibN 2. — Certiorari. 
147 No judgment determination decree deereetal or 
Certiorari. other Order given or made by any judge in any action 
13 & 14 Vtct ^^^^ cause matter or thing brought before him or pend- 
ing in his court shall be removed by writ of error writ 
of certiorari or otherwise, but every final decision by 



c. 61 8. 10. 
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Section 148. 



^which the merits of the ease may be concluded of a 
judge of a County Court given or made in any such 
xiction cause suit matter or thing before any such 
<30urt or judge shall be subject to review by way of 
-appeal as hereinbefore provided. 

It has been held that the prerogative of the Crown, to remove into Certiorari. 

the' Court of Exchequer, a cause in another court, touching the 

-crown revenue, is not aftected by the County Court Acts {Mount joy 

V. Wood^ 1 H. & N. , 58). As regards the certiorari being taken When not 

taken away* 
»away, it is weU established that no negative words can affect a case 

where there is no jurisdiction {exparte Bradlawjh, 47 L. J. C. L., 

105; 9 R. Q. B. D., 509). Though certiorari is taken away by 

wStatute, the superior court may still issue the writ where there is a 

manifest defect of jurisdiction in the tribunal that made the order or 

manifest fraud in. the party procuring it (Colonial Bank v. Willan, 

L. R. 5 P. C. 417). A County Court judge may grant a new trial as 

often as he likes, and when he sets aside a judgment and grants a 

new trial in violation of the rules after the lapse of 16 years, such 

is not a want of jurisdiction to enable a writ of certiorari to issue 

•{B. V. Bindoii exparte Caimn 5 V. L. R. (L) 93). 

An application for certiorari^ to remove a case from the County Practice as to. 
Court, should be made *to the judge in chambers {Gilmer v. Bur- 
mister, 6 W. W. & A'B. (L.) 209). 

The granting of a rule absolute for a new trial, is not a decision by "the merits of 
which the merits of the case may be concluded, within the meaning ^ ^^ ™*Y „ 
of the Suprefne Court Act {}o Vic, No. 10, s. 33). The refusing such 
.a rule is a decision by which the merits are concluded {Crooks v. 
'Ormerod, W. & W. 3 A'B., 1.32), and see notes to sec. 1.33. 

DIVISION 8. — RULES. 

148. It shall be lawful for any three of the County Powertomake 
Court judges from time to time and at any time to rules of 
frame rules and orders for regulating the practice and /&. ». 122. 
proceedings in the County Court, the form of cases 
upon appeal to the Supreme Court, and for deter- 
mining the time within which such appeal shall be 
prosecuted, and by such rules to provide either a 
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Seotion 148. separate procedure for suits under Part II. and for 
suits under Part III. of this Act, or by such rules to 
provide a procedure under which rights cognizable 
under Part II. and rights cognizable under Part III. 
may be disposed of in one and the same suit, and 
whether such rights are asserted by the plaintiff or by 
the defendant or by both, and to frame forms of pro- 
ceeding therein, and to fix the scale of fees and costs 
to be allowed to practitioners in the said courts, and 
rules and forms for keeping all registers books entries 
and accounts by registrars and other officers in the 
said courts, and for regulating the expenses to be paid 
to witnesses in the said courts, and from time to time 
to amend such rules and orders and forms, and such fees 
costs and expenses ; and such rules orders and forms 
and scales of costs and expenses, or amended rules^ 
orders and forms and scales of costs and expenses^ 
certified under the hands of such judges, shall be 
submitted to a law officer of the Crown, who if he 
thinks fit may publish the same as hereinafter men- 
tioned ; and the rules orders and forms and scales of 
costs and expenses or amended rules orders and forms 
so published shall be laid before both Houses of 
Parliament within fourteen days after the day of such 
publication if Parliament be then sitting, and if Par- 
liament be not sitting then within fourteen days after 
the next meeting of Parliament and shall from the 
time of the said publication thereof be in force and 
come into operation in every County Court, from a 

Rules not im- 
peachable in day to be named in such rules, and shall be of the 

same force and effect as if the same had been enacted 

When practice by the Legislature and shall be unimpeachable in any 

of Supreme ,, . . , . .tip 

Coiirt may be court oi justice ; and in any case not provided for 

followed. 

herein, or by the said rules the general principles of 
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practice and the rules observed in the Supreme Court Sectiok 158. 
may be adopted and applied with such modifications 
as the different constitutions of the two courts may 
render necessary at the discretion of the County 
Court judge before whom the proceeding is depending 
to all causes suits matters and proceedings in the 
County Courts, and it shall not be necessary in any 
case that the facts necessary to give jurisdiction should Forms. 
appear by recital averment or otherwise upon any 
proceeding in or issuing out of any County Court. 

The rules have the force and effect of an Act of Parliament [Shaiv 
V- Hamilton, 2 A. J. R. 86). 

149. In the event of rules beinff framed under the Court may ad- 

^ ^ , minister both 

preceding section for the disposal of rights cognizable legal and 
under Part II. and Part III. in one and the same suit, remedies ai- 
it shall be lawful for any court under this Act or any not sought in 
judge thereof to adjudicate upon and determine in the ^^^" * 
same suit both classes of rights, and whether a (Jecision 
upon both classes of rights or upon one class of rights 
only be sought by the plaint or other proceeding by 
which the suit is instituted. 

150. Every Order in Council made for the purposes Orders and 

rules to DC 

of this Act, and all general rules forms and scales of gazetted, 
fees framed under the power hereinbefore contained, * ** 
shall be published in the GovemTnent Gazette and shall 
be judicially noticed by all courts judges and justices. 

DIVISION 4. — RULES OF LAW. 

151. The several rules enacted by " The Judicature Rules of law 
Act 1883 " shall be in force and receive effect in the CountyCourt, 
County Court, so far as the matters to which such " ^^^, "{^^i^*,; 

•^ ture Act 1883 '* 

rules relate shall be respectively cognizable by such »• 58. 
County Court. ^ 
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:o: 



Section 2. 



FIRST SCHEDULE. 



Date of Act. 



Title of Act. 



Extent of Repeal. 



27 Vict. 
53 Vict. 



40 Vict. 

48 Vict. 

49 Vict. 
49 Vict. 



No. 197 
No. 345 



No. 556 
No. 827 
No. 834 
No. 844 



* The StcUute of Evidence 1864 " 

* GouiUy Court StcUute 1869 " 



51 Vict. 
51 Vict. 

51 Vict. 
53 Vict. 



'*-4w Act to amend 
''' Court Statute 1869' 

* Tlie County Court Judges Tenure oj 
*' Office Act 1884" 

* The Supreme Court Amending Act 
**1885" 

* The Administration of Jmtice Act 
" 1885 " 



Sections 12 13, 18, and 19. 

So much (except sections 
83-89, inclusive, and 
Schedules 7, 8, and 9), as 
is not already repealed. 
the * County The whole. 



50 Vict. No. 907 



No. 940 
No. 942 

No. 959 
No. 1029 



^ An Act to remove Douhta and to 

^^facilitcUe the Prompt Disposal of 

** Business in County Courts, and for 

" other purposes " 

' The Juries Act 1887 " 

' The County Court {Extension ( 

** Jurisdiction) Act 1887 " 

' T?ie Intercolonial Debts Act 1887 '^ 

' The Eocpiriwi Laivs Confinuxince 

*McM889" 



The whole. 
Section 4. 

Sections 5, 6 (so far as re- 
lates to county courts), 7 
(except in so far as it 
is already repealed) 8, 
9, 10. 

The whole. 



Section 38. 
le whole. 



ofThi 



The whole. 

So much as relates to 
No. 907. 



Act 



SECOND SCHEDULE. 



Section 8. 



To the bailiff of the Court at and to the keeper of the 

:gaol at 

These are to command you the said bailiff to apprehend 
and convey him to the said gaol and to deliver him to the said 
keeper thereof, and you the said keeper are hereby required to re- 
ceive him into your custody in the said gaol and him there safely 
to keep for the term of (unless the sum of £ 

.shall oe sooner paid). I, the undersigned, the judge of the said 
•court, having now here adjudged the said (to pay a fine of 

and in default of immediate payment thereof) to be im- 
prisoned for the said term for that he the said has [Here 
^tate the cause as folloios : — In open court wilfully insulted me the 
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17a; 



said judge [or an assessor bailiff &c. , as the case may he] of the said 
court during my sitting [or] on my way going to {or) on my way 
returning from my [or] interrupted the proceedings of 

the said court [or] having been summoned as a witness 
-witness in a suit refused to be sworn [or] being sworn as a witness 
before me refused to answer a certain lawful question, that is to say, 
^ "whether, &c. , [or] being a witness has being guilty in the opinion 
of me the said judge of wilful prevarication as such witness [or] mis- 
behSived himself in the said court]. 

Given under my hand and sealed with the seal of the said court 
this day of 

Judge of the said court. 



THIRD SCHEDULE. 



Section 6U 



Plaintiff's 



Defendant's 



IS 



T3 

^ 



lit- 

ill's 



I 






5^ « 



Judgment 



£ So 

O ^ 

II 

P. $ 



H 



t 



si 

M 



Section 61. 



(a) Plaintiff's 
name and ad- 
dress, and de- 
scription. 
(6)jDefendant'« 
name, and ad- 
dress, and de- 
scription. 



FOURTH SCHEDULE. 
Ordinary Summons. 



In the County Court at 

Between (a) 



Plaint No. 



and 



plaintiff. 



(b) defendant. 

You are hereby summoned to appear at a county court to be holden 
at on the 18 , at the hour of ten o'clock in the 

forenoon, to answer the plaintiff, to a claim, the particulars of which 
are hereunto annexed. 

Dated this day of 18 

The plaintiff's practitioner is Mr. carrying on business at* 

Registrar of the court. 



*To^be fixed by 
the registrar. 



Debt or claim 
Fee for plaint 
Costs 
*Service, &c. 



Total amount . . 
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tPlaoeof office. To the defendant. 



Hours of attendance at the office of the registrar, f from 

ten till three o'clock, except on Saturday, when the office will be 
closed at twelve o'clock. 



SEE BELOW. 

If you pay. the debt and costs, as stated in the summons, five 
clear days before the hearing, you will avoid further costs ; but you 
may pay the same at any time before the action is called on for trial, 
subject to the payment of any further costs which your delay may 
have caused the plaintiff to incur. 

If you admit a part only of the claim, you may, by paying into 
the registrar's office the amount so admitted, five clear days before 
the day of hearing, together with costs proportionate to the amount 
you pay in, avoid further costs, unless the plaintiff proves a demand 
exceeding your payment. 

I you intend to dispute the plaintiff's claim on any of the follow- 
ing groimds : — 

1. That the plaintiff owes you a debt which you claim should 

be set-off against it ; 

2. That you were under twenty-one years of age when the 

debt claimed was contracted ; 

3. That you were then, or are now, a married woman ; 

4. That the debt claimed is more than six years old ; 

5. That you have been discharged from the* plaintiff's jlaim 

under an Act relating to Insolvent Debtors ; 

6. Any statutory or equitable defence. 

you must give notice thereof to the registrar and to the plaintiff or 
his practitioner five clear days before the return day ; and such notice 
must contain the particulars required by the rules of the court. If 
your DEFENCE be a set-off, you must, with the notice thereof, also 
deliver to the registrar a statement of the particulars of the account 
on which you claim the set-off to be due. 

The notice to the registrar must he accompanied by a one shilling fee 
stamp. 

If your DEFENCE be a tender, you must pay into court, before or 
at the trial, the amount tendered. 

If the debt or claim exceed £20, you may have the action tried by 
a jury, on giving notice in writing, at the registrar's office, ten clear 
days before the day appointed for hearing, and on payment of £1 for 
the use of such jury. 

Summonses for witnesses and for the production of documents by 
them will be issued upon application at the office of the registrar of 
the court, upon payment of the proper fee. 

[To he endorsed on or filed loith the Summon^.] 

Plaint No. 
In the County Court at 

Between , plaintiff 

and 

, defendant. 
I of make oath and say, that I served a true 

copy of the within summons and particulars of demand on the 
within-named defendant, by delivering a true copy thereof 
to on the day of 18 , 

Sworn at , in Victoria, day of 18 , 

before me Registrar. 
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FIFTH SCHEDULE. Section 64. 

No. of Plaint. 

Between A.B. plaintiff, [address dtHcription'] 
and 
CD. defendant, [addresa, description] 

Take notice that unless at least within ten clear days after service 
xipon you of this summons you return to the registrar of this court 
At [place of office] the notice given below, dated and signed by your- 
self or your attorney, you will not afterwards be allowed to make any 
defence to the claim which the 



£ 



d. 



plaintiff makes on you as per 

margin, the particulars of which Claim 

are hereunto annexed, but the Fee for plaint 

plaintiff may without giving any Costs 

proof in support of such claim pro- 
ceed to judgment and execution. 

If you return such notice to the Total amoimt of \ 

registrar within the time specified, debt and costs. / 

you must appear at a county court 

to be holden at on the 

day of 18 at the hour of in the 

noon to answer the above claim, which will be heard on 

that day. 

Dated this day of 18 . 

Registrar of the court. 

To the defendant. 



Notice of Intention to defend or to object to the 
Jurisdiction of the Court. 

[To be at foot of SummouH.] 

In the County Court at* 

A. B. V, C. D. 

I intend to defend this cause [or to object to the jurisdiction of 
the court on the ground [or grounds] here ntate the (/round or fjroundH]. 

Dated this day of 18 . 

(a) defendant. 

See hack. 
[To he endorsed on the Summons.] 

If you pay the debt and costs, as per margin on the other side, 
into the registrar's office within- ten clear days after service upon 
you of the within summons, and 
you will avoid further costs. 

If you admit a part only of the claim, you must return the notice 
of intention to defend or object within the specified time ; and you 
may by paying into the registrar's office the amount so admitted 
together with costs proportionate to the amount you pay in, \ six 
clear days before the day of hearing, avoid further costs, unless the 
plaintiff at the hearing shall prove a claim against you exceeding 
the sum so paid. 

If you intend to rely on an equitahle defence, a set-off, infancy, 
coverture, a Statute of Limitatimis, or a discharge under an Insolvent 
Act, as a defence, you must in addition to the notice of intention 
to defend, give to the registrar notice of such special defence six 
clear days before the day of hearing. 
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Section 76. 



Summonses for witnesses and for the production of documents hy 
them will be issued upon application at the office of the registrar oF 
this court upon payment of the proper fee. 

This summons must be served personally on the defendant twenty- 
one clear days before the day appointed for the hearing. 

[Note. — If the plaintiff proponent to take the sum tmed for by in- 
tttalments he muat a>l80 eiidorae the amowU and periods of the 
iiistalments.] 

* To be filled in by the registrar (a J There must be si^ed the name- 
previous to issue of summons. of defendant or of his attorney. 



SIXTH SCHEDULE. 

Plaint No. 
In the County Court at 

Between A. B. plaintiff, 
and 
CD. defendant. 

Take notice that the ^ proposes to prove the several 

facts and documents hereunder specified, and that such documents 
may be inspected by the 'plaintiflf [or defendant] his attorney [or 
solicitor] or agent at on Monday next between the hours 

of and o'clock, and that the plaintiff" [or- 

defendant] is hereby required within forty-eight hours from the last- 
mentioned hour to admit the said several facts, and that such of the 
said documents as are specified to be originals were respectively 
written signed or executed as they purport respectively to have 
been that such as are specified to be copies are respectively true 
copies and such copies as are stated to have been served sent or 
delivered were so served sent or delivered respectively saving all 
just exceptions to the admissibility of all such facts and documentsr 
as evidence in this cause. 



Dated this 
To Mr. 



day of 



the 



18 
G.H., 

Attorney or Agent for 



Attorney or Agent. 



Originals. 



Description of Documents. 


Date. 


1. An agreement signed by the plaintiff and 
John Doe 

2. A letter from the defendant to the plaintiff 


1st January, 1890. 
1st February, 1890. 


Copies. 


Description of Documents. 


Date. 


Original or Duplicate 

served sent or dehvered, 

when how or by whom. 


1. A letter from the plain- 
tiff to the defendant 


1st January, 1890 


Sent by post on the 
same day. 
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Facts 

1. That the above-named John Doe was authorised by the 
defendant to sign the above-mentioned agreement on his behau. 

2. That John Jones died on the first day of March, 18 . intestate. 

3. That John Smith was at the commencement of this action the 
heir-at-law of the said John Jones. 



SEVENTH SCHEDULE. Section 76. 

I hereby admit the originals numbered 1, the copies numbered 1, 
and the fact numbered 2. 

A.B., 

Defendant's agent. 

EIGHTH SCHEDULE. Section 99 

Plaint No. 
To the bailiff of the County Court at 

These are to command you to seize and take the goods 
chattels personal money bank notes cheques bills of exchange promis - 
sory notes bonds specialties or securities for money scrip and shares 
belonging to (excepting the wearing apparel and bedding 

of himseB or his family and exceptinc also the implements of his 
trade to the value of ten pounds which are to that extent protected 
from such seizure) ; and if within the space of five days next after 
such seizure the said shall not pay to you 

the sum of which lately in the said 

court recovered against him and also for this war- 

rant together with the costs and charges of the said seizure and of 
keeping possession, you must retain the said money and bank notes 
for the purpose of satisfying the said several sums and the said costs 
and charges ; but if the said several sums costs and charges shall not 
be thereby satisfied, you must forthwith sell the said goods and 
chattels scrip and shares (except as aforesaid), for the purpose of 
levying and raising the same together with the expenses of such sale; 
and if the said sums costs charges and expenses shall not be thereby 
levied and raised you shall hold the said cheques bills of exchange 
promissory notes bonds specialties and securities as a security or 
securities for the said sum costs charges and expenses or so much 
thereof as shall not have been otherwise levied or raised for the 
benefit of the said 

Given under my hand and the seal of the said court this 
day of 

Registrar [or Assistant Registrar] of the said court. 

Amount for which judgment was obtained 

Paid into court 

Remaining due — 

Practitioner's fees for issuing this warrant 
Bailiff's fee for executing this warrant ... 

Total amount to be levied 



£ 8. d 



NINTH SCHEDULE. ^^^^ 104. 

Plamt No. 
This is to certify to the Supreme Court that at the county court 
at on the day of one thousana eight 

hundred and obtained and had a judgment against 
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Section 104. 



Section 118 



Section 139. 



for the recovery of the sum of pounds, and that [the 

whole or pounds part] of the said sum is still due upon the 

said judgment, and I do further certify that the sum of 
shillings has been paid into the said county court for this my certifi- 
cate. 
Given under my hand and the seal of the said county court this 
day of 
Registrar [or Assistant Registrar] of the said county court. 

TENTH SCHEDULE. 

No. [of axition in Supreme Court.] 
Victoria (to wit). 
In the Supreme Court this day of a.d. 18 

A.B. in his own proper person [or by E.F. his attorney] sues CD. 
for that on the day of in the county court at 

the plaintiff obtained and had a judgment against the 
defendant for the sum of . as by the certfficate of the regis- 

trar of the said county court now remaining on record in this court 
appears, and the whole [or pounds part] of the said sum 

still remains unpaid according to such certificate : Therefore it is 
this day considered that the plaintiff do recover against the defendant 
the said sum of and also for interest and for the 

costs and charges of the said certificate and of this judgment, which 
said last-mentioned two sums of money amount together to the sum 
of 



ELEVENTH SCHEDULE. 

In the County Court at 

To bailiff' of the said court. 

Whereas one A.B. has lately in this court commenced his suit 
against CD. of &c. [address and description], and intends to prose- 
cute the same against him for a return of certain cattle goods and 
chattels of the said A.B. which the said CD. hath taken and un- 
justly detains : This is therefore to require you that you forthwith 
cause to be replevied to the said A.B. the said cattle goods and 
chattels, and in what manner you shall have executed this warrant 
make appear to this court immediately after the execution hereof 
and have there then this writ. 

Given under my hand and the seal of the said court this 
day of Y.Z. 

Registrar [or Assistant Registrar] of the said court. 

To the Registrar of the said Court. 

In obedience to this warrant, I have replevied and caused to be 
delivered to the within-named the within-mentioned goods 

and chattels [or cattle]. 

Dated this day of 18 , 

Bailiff. 



TWELFTH SCHEDULE. 
Victoria. 
In the County Court at No. of plaint 

Between A.B. of [address and description] plaintiff, 
and 
CD. of [address and description] Defendant make oath and say as 
follows : — 
I, A.B. of [address and description] 

That I am informed and verily believe that the said CD. is resi- 
dent out of the jurisdiction, at 
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That I have a good cause of action which arose within the jurisdic- 
tion against the said CD. for the sum of for [here state 
shortly the amowU sought to he recovered and nature of the suit or cause 
of action ; if the amount originally due has been reduced by payment 
or admitted set-off or by abandonment of excess the sam>e must be stated 
^nd particulars given] and that I am informed and verily believe 
that the said CD. now resides at and that the same is 
•distant about ' miles from this court. 

(Signed) A.B. 

Sworn at in Victoria this day of 18 

before me G.H. a judge of county courts &c. in Victoria [or a 
commissioner for taking affidavits in the Supreme Court of Vic- 
toria or justice of the peace of Victoria or a registrar or deputy 
registrar or assistant-registrar of the county court at 

in Victoria]. 

THIRTEENTH SCHEDULE. Section 142. 

Victoria. 
In the County Court at No. of plaint. 

» Between A.B. plaintiif, 
and 
CD. defendant. 

I, A.B., of [address and description] make oath and say as 
follows : — 

That on the day of 18 ju<lgment in the 

county court at in a certain cause [No. of plaint ] 

wherein I am plaintiff and CD. is defendant was recovered by me 
in respect of a cause of action which arose within Victoria for a debt 
£or liquidated demand in money] not exceeding the sum of two hun- 
dred and fifty pounds, to wit the sum of including costs 
of suit against the said CD., that such judgment was obtained in an 
action for [h^re state cavse of action and give jxirticulars ; also if the 
amount originally due was reduced before action by payment admitted 
set-off or ahaiido?i7nent of excess so state and give particidars]^ and that 
the time for appealing against such judgment has expired and that 
no such appeal is pending, and that such judgment is still in force 
and unsatished [or that such judgment has been satisfied in part by 
the payment of the sum of but is still in force and remains 
ainsatisfied to the extent of the sum of ] and that I am in- 
formed and verily believe that the said C 1). is resident out of the 
jurisdiction at [address]. 

Sworn at . in Victoria this day of 18 

before me G.H. a judge of county courts &c. in Victoria [or 
commissioner for taking affidavits in the Supreme Court of Vic- 
toria or justice of the peace of Victoria or a registrar or deputy- 
registrar or assistant-registrar of the county court at 

in Victoria]. 

FOURTEENTH SCHEDULE. Section 142. 

Victoria. 

In the County Court at No. of plaint 

Between A.B. plaintiff, 

and 

CD. defendant, 

I. A.B. of [address and description] the above-named 

plaintiff do hereby require you to give a certificate of judgment in the 

Above action and to forward the same to the clerk of the local court. 

(Signed) A.B. 

To the registrar of the county court of 
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Section 142. FIFTEENTH SCHEDULE. 

Victoria. 

Certificate of Judgment. 

In the County Court of No. of plaint 

Between A.B. plaintiff, {Seal,}> 

and • 
CD. defendant. 

I, W. J., the registrar of the county court at in Victoria- 

and the person having the lawful custody of all records books process 
and other proceedings and of the seal of the said court do hereby 
certify that A.B. of [address and description] did in the said county 
court at on the day of 18 recover 

judgment against the said CD. now of out of the jurisdic- 

tion in respect of a cause of action which arose within Victoria for a- 
debt or liquidated demand in money not exceeding the sum of two 
hundred and fifty pounds, to wit the sum of mcluding 

costs of suit, that such judgment was obtained in an action for [here 
staie caiise of auction and give particulars ; a>lso if the amount originxzlly 
due was reduced before action by payment admitted set-off or abandon- 
ment of excess so staie and give particulars'], and that the time for 
appealing against such judgment has expired and that no such appeal 
is pending and that such judgment is still unsatisfied and in full 
force [or that such judgment has been satisfied in part by the pay- 
ment of the sum of but is still in force and unsatisfiea to- 
the extent of the sum of ]. 

. Given under my hand and the seal of the county court at 
this day of 18 , 

(L.S.) W.J., ^ 

Registrar of the said county court at 

To the clerk of the local court ot in the province of 



Section 143. 



SIXTEENTH SCHEDULE. 

I, E.F., the clerk of the local court of m the province of 

and the person having the la^^'ful custody of all record* 
books ^process and other proceedings and of the seal of the said 
court do hereby certifv that the judgment mentioned in the certifi- 
cate of judgment dated the day of 18 of W.J. 
the registrar of the county court at in Victoria and the 
seal of the said court in a certain action in the said county court at 
in Victoria wherein A.B. is plaintiff and CD. is defendant 
has been wholly paid and satisfied [or has been satisfied to the extent 
of the sum of ]. 



in the province 



1' 



To the registrar of the county court of 



this day of 


18 


(L.S.) E.F 




Clerk of the said local court of 




mty court of in Vic 


Jtorii 
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SEVENTEENTH SCHEDULE. Section 144. 



CertificcUe of Jiidffment. 

In the local court of No. of plaint 

Between A.B. plaintiff, 

and {Seal, ) 

CD. defendant. 

I, E.F., the clerk of the local court of in the province 

. of and the person having the lawful custody of all records 

books process and other proceedings and of the seal of the said court 
-do hereby certify that A.B. of [address and descriptimi] did in the 
said local court of on the day of 18 

recover judgment against the said CD. of in Victoria in 

respect of a cause of action which arose within the province of 

for a debt or liquidated demand in money not exceeding the sum 
of two hundred and fifty poimds, to wit the sum of in- 

cluding costs of suit, that such judgment was obtained in an action 
for [cause of actiwi to he staged and particulars yiven ; also if amount 
originally due icas reduced before action by payment admitted set-off 
or abandonment of excess the same shoidd he stated and particulars 
given']f and that the time for appealing against such judgment has 
expired and that no such appeal is pending, and that such judgment 
is still unsatisfied and in full force [or that such judgment has been 
satisfied in part by the payment of the sum of but is still 

in force and imsatisfied to the extent of the sum of ] 

Given under my hand and the seal of the local court of 
this day of 18 ]. 

(L.S.) E.F., 

' To the registrar of the county court of Clerk of the local 

court of in Victoria. 



EIGHTEENTH SCHEDULE. Section 144 

In the County Court at (Seal. ) 

"To CD. of [address and description], 

I, W.J., the registrar of the county court of do hereby 

.give you notice that a judgment has been obtained against you by 
A.B. of [address and description] in respect of a cause of action whicn 
arose within the province of for a debt or liquidated 

demand in money not exceeding the sum of Two hundred and fifty 
pounds, to wit the sum of including costs of suit in the 

local court of that such judgment was obtained in an 

action for [here state cause of a>ction and (jive particulars ; also if the 
amount originally due was reduced by payment admitted set-off or 
abandonment of excess so state and give particulars], and that the 
time for appealing against such judgment has expired and that no 
appeal is pending, and that such judgment is still unsatisfied and in 
fuU force [or that such judgment has been satisfied in part by the 
payment of the sum of but is unsatified to the extent of 

.the sum of ]. 

Given under my hand and the seal of the coimty court at 
this day of 18 . 

W.J., 

Registrar of the said county court at 
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Section 145 NINETEENTH SCHEDULE. 



In the County Court at {Seal.) 

I, W.J., the registrar of the county court at in Victoria, 

and the person havingthelawful custody of allrecords books processand 
other proceedings and of the seal of the said court do hereby certify 
that the judgment mentioned in the certificate of judgment dated 
the day of 18 under the hand of E. F., the ^ 

clerk of the local court of in the province of and 

the seal of the said court in a certain action in the said local court of 
wherein A.B. is plaintiff and CD. is defendant, has been 
wholly paid and satisfied [or has been satisfied to the extent of the* 
sum of ]. 

Given under my hand and the seal of the county court at 
in Victoria this day of 18 ] 

(L.S.) W.J., 

Registrar of the county court at 

To the clerk of the local court of 
in the province of 
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THE IMPRISONMENT OF FRAUDULENT SwmoNs u, 

15. 



DEBTOR'S ACT 1890. 
Part II. — On Judgment of County Coubt. impriBomnent 

for debt 

14. It shall not be lawful after the passing of this abolished in 
Act for the registrar of any County Court to issue a ^^ No. 292 «. 
-warrant of commitment upon a return made to any ^• 
warrant of execution that the bailiff or officer could 

find no sufficient property of the person against whom 
such warrant shall have issued liable to satisfy such 
execution ; and no person shall be arrested or im- 
prisoned in execution upon or in satisfaction of any 
judgment or order recovered or obtained in any Coimty 
Court, save in the special cases where such cotirt is 
empowered by law to make an order of commitment, 
and ip no such case shall any person be committed for 
a longer period than four months. 

15. Whenever and so often as any sum of money re- Judgment 

^ ^ debtor may be 

coverable under any judgment or order in any County summoned. 

Court shall remain unsatisfied, it shall be lawful for ^^^{ms! 

the person entitled to recover such money, whether ^* 

any warrant of execution shall or shall not have been 

issued for the same, to obtain from time to time from 

the registrar of the said court a summons in the form 

or to the effect contained in the Third Schedule to this Third Sche- 
dule. 
Act, or to the like effect, directed to the person liable 

to pay such money, and such summons shall be served 

personally ; and if he shall appear in pursuance of such 

summons, he may be examined upon oath touching 

his estate and effects, and as to the property and 

means he has of paying satisfying and discharging 

such sum of money, and as to the disposal he may 

have made of any property, and as to his intention to 

leave Victoria without paying such money as is still 
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184 JUDGMENT SUMMONS. 

Smctiok 15. unsatisfied, or to depart elsewhere within Victoria 
with intent to evade payment, and as to the mode in 
which the liability the subject of such judgment was 
incurred ; and the person obtaining such summons as 
aforesaid, and all other witnesses whom the judge 
shall think rec|uisite, may be examined upon oath 
touching the in([uiries authorized to be made as 
aforesaid. 

Judionent This section applies both to orders and judgments. Although the 

Summons. section states that "whenever and so often aa any >mm of money" 
recoverable under a judgment or order shall remain unsatisfied. The 
party entitled to it may "from time to time" issue a summons, it 
has been questioned " whether there could be several commitments 
for default of payment of several instalments" when a judgment is 
payable by instalments (/?. v. Cope exparte Fraaer, 2 V. L. R. (L.)at 
p. 263, per Stawell, C.J.) It has not however been expressly 
decided that there cannot be a series of successive commitments for 
nonpayment of each of a number of instalments. But where a 
debtor has been arrested and imprisoned for nonpayment of the 
whole of the judgment debt, he cannot be a second time committed 
for nonpayment of it or any part of it (/?. v. Cope exparte Prober y 2 
V. L. R. (L.) 261 ; Evans v. WUh, 1 C. P. D. 229). Possibly it may 
be held that successive committals may be made in at all events one 
class of cases mentioned in s. 16 namely those where the debtor has 
had the means and ability to pay the money recovered and unsatisfied 
^*ov diXiy instalment th&CQoi where an order to pay by instalments 
has been made" (Evans v. Wills, 1 C. P. D. 229 ; In re Boyce, 2 E. 
& B. 521, 22 L. J. Q. B. 393.) The summons in the 3rd schedule 
requires the party summoned to appear personally before ** the said 
court." From this it may be inferred that applications under this sec- 
tion ought to be heard in court and not in chambers (cf. Kenyon v, 
Eastwood, 57 L. J. Q. B. 455). This inference seems to be confirmed 
by s. 17 which confers upon ** the court" the same power of examin- 
ing the judgment debtor and other witnesses at the trial and of 
making an order as *' such court" may exercise under this section. 
Again section 16 authorises "such court, if the judge thereof shall 
think fit" to make the order mentioned in that section. It has been 
held that the proceedings under the sections relating to judgment 
summonses are criminal or quasi criminal in their character, and that 
therefore the accused person should receive due notice of them, tha<" 
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DEBTOR MAY BE IMPRISONED. ' 185 

the summons in the 3rd schedule is not per se due notice, that it is Section 16. 

necessary to serve the judgment debtor with a copy of the judgment 

before that summons is issued, and that under this Act ** it is the 

** duty of the judge to see that satisfactory proof is given of the 

** order or judgment, or a copy of the order or judgment having been 

** served upon the debtor before a summons requiring him to appear 

* • and be examined was issued" (B. v. Casey exparte Hvtchiiison, 12 

V. L. R. (L. ) 525). As these proceedings are of a criminal nature 

the debtor ** cannot waive, or by word or deed consent to, any irre- 

** gularity or omission in procedure or proof on the part of the per- 

" son who undertakes to establish the charge" (ibid. p. 528). It may 

be observed that the judgment (which consists of the oral decision 

at the trial) is never drawn up in the County Court the only record 

of a judgment is the memorandum in the register. A copy therefore 

of the entries in the register must be served on the debtor before the 

summons is issued. 



Notwithstanding the criminal nature of the proceedings, and the Ex]xirte apph- 
requirement of personal service, it is provided by s. 20 that an order ^^"^'^ 
of commitment may under " special circumstances" be made exparte 
at any place in the colony and without any notice upon proof by 
.affidavit of the matters justifying the order. 

16. If a party so summoned as «tforesaid — exanJnel ^d 

imprisoned. 

(I.) Shall not attend as required by such sum- ' *' ' 
mons, and shall not allege a suffieient'cause 
for not attending ; or 

(II.) Shall, if attending," refuse to be sworn or to 
disclose any of the things aforesaid ; or 

(ill.) If he shall not make answer touching the 
same to the satisfaction of such court or 
judge ; or 

^iv.) If it shall appear to such court by oral 
testimony or affidavit, or by both, that — 
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186 ORDER OF COMMITMENT. 

SnmoN 16. ^a) Such party contracted the liabiKty which 

was the subject of such judgment by any" 
fraud or breach of trust ; or 

(6) Has made or caused to be made any gift- 
delivery or transfer of any property ; or 

(c) Charged removed or concealed the same 
with intent to defraud the person entitled 
to such money as aforesaid or with in- 
tent to defeat any execution issued upon 
such order or judgment ; or 

(v.) If on such evidence as aforesaid it shall ap- 
pear to the satisfaction of such court that — 

(a) The party so summoned has then, or has- 
had since the time of obtaining such 
order or judgment sufficient means and 
ability to pay the sum so recovered 
against him, and so due and unsatisfied 
as aforesaid, or any instalment thereof 
when an order to pay by instalments 
has been made; or 

(6) That he is about to leave Victoria without 
paying such money as is still unsatisfied ;. 
or 

(c) To depart elsewhere within Victoria with 
intent to evade payment — 



Third Sche- it shall be lawful for such court, if the judge thereof 
shall think fit, to make an order in the form or to the 
effect contained in the Third Schedule hereto that 
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unless such party shall pay into such court either Sbotion 16. 
forthwith or by such instalments as the judge may fix 
or within the time limited in such order the money so 
unsatisfied, with interest thereon at such rate as the 
judge shall direct not exceeding five per cent, per 
annum, and the costs of any fruitless writs of execution 
and of levies thereunder together with the costs of and 
occasioned by such summons and examination, he shall 
be committed to prison for a period not exceeding four 
months. 

The first class is where the party summoned " shall not attend and Excuse for 

" shall not allege a sufficient excuse for his non-attendance." It has nf>n-attend- 

° ' ance 

already been pointed out that if such party has not been served with 

a copy of the judgment before the issue of the summons he need not 
attend {R. v. Casey, 12 V. L. R. (L.) 625). Unless he is provided 
with conduct money or the expenses necessarily incurred in coming 
to the court — which however would not include his day's wages — he 
need not attend {R. v. Casey, ubi supra at p. 527 ; Henry v. Oreen- 
inrj, 4 A. L. T. 16 ; O'DmogMte v. Hamilton, 3 V. R. (L.) 22). The 
insolvency of the debtor may be a sufficient excuse for non-attendance 
(Hitchim v. Trimble, 2 A. L. T. 147). If a debtor fail without 
excuse to attend it may be not unfairly assumed against him that he 
wilfully absents himself in order to avoid examination and defeat and 
' prevent inquiry and he may be committed for that offence (B. v. 
Short, 13 V. L. R. at p. 722). No provision is made by the statute 
or. the rules as to how the debtor is to communicate his excuse, if he 
has one to the court. The fifth class (a) is where it is proved that 
the debtor has at the time of the hearing of the summons, or has had ability, 
at any time since the order or judgment was obtained ** Sufficient 
means and ability" to pay the amount due, or any instalment of it 
there an order has been made to pay by instalments. The debtor 
it will be observed must have not only the " means" but also the 
** ability" to apply those means in payment of the debt. Accord- 
ingly if his property is in such a form that he cannot use or realise it 
for that purpose he does not commit any offence {R. v. Henson, 14 
V. L. R. 301). It is not sufficient to show that the debtor's wife is 
a woman of means {Chard v. Jervis, 9 Q. B. D. 178). It is not 
material whence the means may be derived, whether from a gift or 
otherwise {exparte Koster, 14 Q. B. D. 597). 
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188 EXAMINATION ON ORIGINAL HEARING. 

Sections 17, Since the proceedings are of a quad criminal nature it would 

' appear to follow that orders of commitment under the section cannot} 

Orders by con- be made by consent {Taylor v. Plumpt<m, 9 V. L. R. (L.) 48). The 
parties therefore cannot arrange the terms^of such an order amongst 
themselves out of court and then come into court.and get the order 
so agreed on made by the judge. As it is sometimes arranged in 
this way that if the debtor do not attend the hearing of the sum- 
/ mons, the judgment creditor will apply for a certain order, it might 

be advisable in these cases in which the debtor does not appear on 
the hearing of the summons, to require an affidavit from the judg- 
ment creditor that no such agreement has been made. 

Married wo- It is conceived that no order of commitment can be made against a 
married woman under this section {Scott v. Morlty, 20 Q. B. D. 120). 



man. 



Examination 17. In any case in which any defendant in any 

may be had on ^ " " " 

the original cause suit matter or proceeding in any County Court 
lb. 8. 85. shall personally appear at the trial or hearing of the 

same, the court, at such trial or hearing of same or at 
any adjournment thereof if judgment shall be given or 
order be made against the defendant, shall have the 
same power and authority of examining the plaintiff 
and defendant and other parties touching the things 
hereinbefore mentioned, and of making an order as 
such court might have exercised under the provisions 
hereinbefore contained in case the 'plaintiff had ob- 
tained a summons for that purpose after judgment. 

** County Cmirt 18. Whenever any order for commitment shall have 

JStatutelS&d" , ^ ^ , "^ . . , . 1 ^ . , 

4s, 86. ' been made under the provisions hereinbefore contained, 

ranToFcom-^ and the money and costs named therein or any part 

mitment. thereof or any instalment shall not have been paid 

into court in pursuance thereof, the registrar of such 

court shall without any previous notice or summons 

to the party required to pay the same issue a warrant 

Third ^^ the form in the Third Schedule to this Act or to 

Schedule. ^j^^ j.]^^ ^g.^^^ . ^^^ ^j^^ ^^jjj^ ^f ^j^^ g^j^ ^^^^ ^^^ 

the keeper of the goal to whom such warrant is 
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WARRANT OF COMMITMENT. 189» 

directed shall respectively execute and obey the said Section 18. 
warrant and all constables and other peace officers 
shall aid and assist in the execution of such warrant. 

The order directs the money to be paid into court, and if it be not Money to be 
obeyed the registrar is to issue the warrant of commitment. If the ff"^*^^^**^ 
money be paid to the judgment creditor and not into court, the war- 
rant may issue, and no action would lie against the registrar for 
issuing it and the bailiff for executing it, even though notice had been 
given of the settlement between the parties (Dams v. Fletcher, 2 E. 
and B. 217, 22 L. J. Q. B. 429). 

The warrant is to be in the form provided or to the like effect. Warrant. 
By s. 148 it is provided that it shall not be necessary that the facts 
which give jurisdiction should appear in " any [proceeding in 
or issuing out of any County Court. 

19. Any person imprisoned under this Part of this Prisoner to be- 
Act by virtue of any such warrant as last aforesaid pavment of 
who shall have paid or satisfied the judgment debt j^ ^ g^ 
and costs remaining due at the time of the issuing of 
such warrant together with all subsequent costs, shall 
be discharged out of custody upon the certificate of 
such payment or satisfaction signed by the registrar 
of the court in which such judgment shall have been 
recovered. 

By s. 21 it is further enacted that thej'udge may under specia 
circumstances" discharge any person in custody under an order of 
commitment. The question has been raised whether the insolvency 
of the debtor would entitle him to his discharge. By the English 
Act 9 and 10 Vict. c. 95 s. 98 from which the Victorian Act is largely 
taken it was specially enacted that no order of a Court of Bank- 
ruptcy should discharge a defendant from commitment, but this was 
subsequently repealed (19 and 20 Vic. c. 108 s. 2 Schedule A). 
There is no corresponding provision in the Victorian Act. A similar 
question has been raised with respect to Act No. 284 which abolishes 
imprisonment for debt but inflicts the penalty of imprisonment for 
certain offences resembling those mentioned in s. 16 of this Act, and 
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190 DISCHARGE OF PRISONER. 

Sections 20 it has been held that under Act N^o. 284 insolvency will not entitle 
^ ! the debtor to his discharge {exparte Geary, 5 A. J. R. 173 ; Be Ogle, 



13 V. L. R. 330). The ground of that decision seems to have been 
tha* the object of Act 284 was not to enforce payment of debts but 
to inflict punishment for certain offences. But in the same case (13 
V. L. R. at p. 341) it is suggested that the provisions of the Countff 
Court Act relating to commitments on judgment summonses may 
have a different object and may be intended to enforce the 
judgment of the court. If this latter view be taken then such 
commitments are in the nature .of executions and the defendant 
on becoming insolvent may be entitled to his discharge under 
8. 78 of the Insolvency Act 1890 {Re Ogle, 13 V. L. R, see 
judgment of a'Beckett, J. at p. 333 ; In re Ryley, 15 Q. B. D. 
329). But there is a decision of the Supreme Court to the effect that 
these provisions are penal and criminal or qvxxsi criminal in their 
character and not remedial (/?. v. Casey, 12 V. L. R. 525). The 
weight of Victorian authority seems at present to favour the 
conclusion that insolvency will not entitle the debtor to his 
discharge. 

Order may be ^0. Any order of Commitment under the provisions 
.exparte. hereinbefore contained may (if the special circum- 
stances of the case shall appear to any such judge to 
warrant it) be made by such judge ex parte and at 
any place in Victoria and without notice on proof by 
affidavit only of any of the matters aforesaid, and in 
that case such order of commitment under the hand of 
such judge may be filed in any County Court for 
which such judge shall be appointed ; and such person 
may be dealt with as if an order of commitment had 
been made as hereinbefore directed, and the warrant 
to be issued by the registrar in such case shall be in 
Third the form or to the effect in the Third Schedule to this 

Schedule 

Act. 



Provision for 21. Notwithstanding the provisions hereinbefore 

di scharflnn&r 

out of custody, contained it shall be lawful for the judge of any 
lb. s. 89. County Court at any time by order undel* his hand 
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DISCHARGE OF PRISONER. 191 

^if under the special circumstances of any particular Sbotion 21. 
'CSLse he shall think fit to do so) to direct that any 
person in custody under any such order as aforesaid 
shall be forthwith discharged, and he shall be forth- 
with discharged accordingly. 

An application under this section should be upon notice and not 
.exparte {HowboUom v. HeneUy, 6 V. L. R. (L.) 409). 

The insolvency of the debtor may be a special circumstance which Insolvency. 
either alone or in conjunction with other circumstances may justify 
the exercise of the discretionary power conferred by this section (see 
Re Ogle, 13 V. L. R. (L.) at 339). 

An appeal lies from the order of the County Court judge directing Appeal 
iihe discharge of a judgment debtor {Rowhottom v. Hendlyy supra). 
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SCHEDULE OF FORMS. 



Section 14. 



Section 16. 



Section 18 



Plaint No. 



and the- 



THIRD SCHEDULE. 

Coiinty Cmtrt. 

Form L 

Summons to Debtor. 
In the County Court at 

To A.B. of 

Whereas the said court did on the day of 

order that you should pay to the sum of 

said sum is still whoUy due and unpaid : 

These are therefore to require you to appear personally before the 
said court on the day of at 

o'clock in the noon, to be examined by the said court 

touching your estate and effects, and as to the property and means 
you have of paying the said sum together with interest thereon, and 
\if there have been previous frukletib executions] the costs of previous 
executions against you, and as to the disposal you have made of your 
property and as to your intention to leave Victoria without paying 
the said sum and interest [and costs] or to depart elsewhere within 
Victoria with intent to evade payment and as to the mode in which 
vou incurred the liability ; and if you disobey this smnmons you will 
be committed to prison. 

Given under my hand and the seal of the said court this 
day of 

Registrar {or Assistant Registrar] of the said court. 



Form 1L 

Order for Commitment in Default of Payment. 

In the County Court at 
To CD. of 

Whereas the said court did on the day of 

order that you should pay to the sum of and the 

said sum [or £ part of the said sum as the case may he] is 

still wholly due and unpaid, and it has been proved against you that 
having been duly summoned [or summoned and examined] here set 
out specific offence foundj ex. gr.j ^^ did not attend as required by the 
said summons or allege a sufficient excuse for not attending," or *' it 
has appeared to the court that you contracted the liability which was 
the subject of the judgment by fraud or breach of trust or it has ap- 
peared to the satisfaction of the court that you have had since the 
time of obtaining the order or judgment sufficient means and ability 
to pay the sum so recovered against you."] 

These are therefore to command that unless you pay into the said 
court immediately [or within days as the case may be] the 

said sum together with all subsequent costs you will be committed to^ 
prison for the term of [or until you shall have paid or 

satisfied the said sum together with all subsequent costs or imtil you 
shall be otherwise discharged by due course of law). 

Given under my hand and the seal of the said court this 
day of 

Registrar [or Assistant Registrar] of the said court. 

Form III. 

Warrant of Commitment. 

Plaint No. 
To the bailiff of the County Court at and the keeper of the 

goal at 
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Whereas the said court did on the day of 

order that against whom had in the said court 

recovered the sum of should be committed to prison 

unless he did forthwith [or within days next after the 

making of the said order or by instalments] pay into the said court 
the said sum, together with interest [if ordered] and the cost of 
fruitless execution [if ordered], and the costs in that behalf, amount- 
ing in all to And whereas the said sum and costs [or 
instalments where instalments have been ordered] have not been paid 
into the said court according to the said order : 

The^e are therefore to command you the said bailiff to take the 
said and convey him to the said gaol, and to deliver him 

to the said keeper thereof, and you the said keeper are hereby 
required to receive him into your custody in the said goal and him 
there safely to keep for the space of or. until you shall 

receive a certificate si^ed by the registrar or assistant registrar of 
the said court and seeded with the seal thereof) that the said 
has paid or satisfied the said sums, together with all subsequent costs, 
or until the said shall be otherwise discharged by due course 

of law. 

Given under my hand and the seal of the said court this 
day of 

Registrar [or Assistant Registrar] of the said court. 



Form IV. ' Section 20. 

Warrant of Commitment on Ex parte Application. 

Plaint No. 

To the bailiff of the Coimty Court at and to the keeper 

of the goal at 

Whereas the judge of the said court did under the special circum- 
stances of the case on the day of order that 
against whom had in the said court recovered the sum of 
should be committed to prison unless he did [forthwitl^ 
or within days next] after the making of the said order 

a into the said court the said sum together with the costs in that 
If [and where the same is ordered] and with interest, and the 
costs of fruitless execution, amoimtin^ in all to And where- 

as the said sum and costs have not been paid into the said court 
according to the said order : 

These are therefore to command you the said bailiff to take the 
said and convey him to the said gaol and deliver him to 

the said keeper thereof, and you the said keeper are hereby required 
to receive him into your custody in the said gaol and him there 
safely to keep for the space of or until you shall receive a 

certificate (signed by the registrar or assistant registrar of the said 
court and sealed with the seal thereof) that the said has 

paid or satisfied the said sums, together with all subsequent costs, 
or until the said shall be otherwise discharged by due ' 

course of law. 

Given under my hand and the seal of the said court this 
day of 

Registrar [or Assistant Registrar] of the said court. 



Digitized by 



Google 



COUNTY COURT ACT, 1890. 



Digitized by 



Google 



COUNTY COUJIT ACT 1890. 



RULES OF COURT. 



TIULES, ORDERS, AND FORMS FOR REGULA- 
TING THE PRACTICE AND PROCEEDINGS 
IN COUNTY COURTS, ETC., ETC. 

WE, James Joseph Casey, Arthur Wolfe Chomley, 
George WortAington, Edward Blayney 
Hamilton, and William Henry Gaunt, being iive of the 
County Court Judges, have, under the powers vested in 
us by the County Court Acty 1890, framed the following 
Rules for regulating the practice and proceedings in the 
'County Courts, and the form of cases upon appeal to 
the Supreme Court and for determining the time 
within which such appeal shall be prosecuted ; and 
have framed the following Rules to provide a procedure 
under which rights cognizable under Part II. and 
rights cognizable under Part III. of the said Act may 
be disposed of in one and the same suit ; and have framed 
the following Forms of procedure therein ; and have fixed 
the following Scale of Fees and Costs to be allowed to 
practitioners in the said County Courts ; and have framed 
the following Rules and Forms for keeping registers, books, 
entries, and accounts by Registrars and other officers in 
the said Courts; and have fixed the following Scale of 
Expenses to be allowed to witnesses in the said Courts. 
And we do hereby certify the same under our hands to a 
law officer of the Crown, namely, the Honorable William 
«Shiels, Attorney-General, accordingly. 

J. J. CASEY. 
A. W. CHOMLEY. 
GEORGE WORTHINGTON. 
E. B. HAMILTON. 
WILLIAM H. GAUNT. 

Submitted to me and published as directed by the County 
Court Act, 1890. 

WM. SHIELS. 
Crown Law Offices, 

29th November, 1891. 
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Except as hereinafter provided the Orders, Rules, and 
Fomfis now in use in the County Courts shall, on and 
from the 1st day of January, 1891, cease to he used, 
and in lieu thereof the following shall, on and from 
such day, be the Rules and Forms in force and used 
in the said Courts. Provided that any "^natter ov 
action commenced before the 1st January, 1891, ma'if 
be prosecuted and. continued under these Rules : — 

SHORT TITLE. 

These rules may be cited as " The County Court Rulesi 
1891." 

INTERPRETATION. 

In the construction of these rules, words importing the 
singular number shall include the plural, and words im- 
porting the plural number shall include the singular num- 
ber, and words importing the masculine gender shall include 
females, and the following terms, shall (if not inconsistent- 
with the context or subject-mal^ter) have the respective 
meanings hereinafter assigned to them, that is to say : — 

" Action " shall mean every proceeding commenced by 
plaint in a County Court. 

"Affidavit" shall include statutory declarations and 
affirmations, and the word "sworn " shall include 
declared and affirmed according to Statute. 

" Clear days " shall mean that in all cases in which any 
particular number of days is prescribed for the 
doing any act, or for any other purpose, the same 
shall be reckoned exclusive both of the first and 
of the last day. 

" Court " shall mean the County Court ha\dng juris 
diction in the action or matter. 

" Judge " shall mean a Judge or Deputy Judge of any 
such Court. 

" Matter " shall include every proceeding commenced 
otherwise than by plaint, and whether an an 
action or not. 
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•** Minister " shall mean the responsible Minister of the 
Crown in whose department the "Act" is ad- 
ministered. 

-*' Month " shall mean calendar month. 

-** Ordinary summons " shall mean a summons which is 
issued under section 61 of the Act. 

- ^* Party " shall mean party to any action or matter, or 
a person served with notice of or in any action or 
matter, and shall include body politic or corporate. 

^* Practitioner " shall mean either a solicitor or a 
barrister acting for a client without the inter- 
vention of a solicitor. 

*" Registrar " shall mean a Registrar, Deputy Registrar, 
or Assistant Registrar of any such Court. 

'" Return-day " means the day appointed in any sum- 
mons or proceeding for the appearance of the 
party summoned, or any other (lay fixed for the 
trial or hearing of any action or matter. 

" Special summons " shall mean a summons issued 
under section 64 of the Act. 

**The Act" shall mean the County Court Act, 1890. 

** Trial " shall mean any trial of the action or the 
hearing of any matter in Court. 

ORDER 1.— COMMENCEMENT OF ACTION. 0«ler L rr. l 

1. All actions, suits, and proceedings which heretofore Actions to be 
were required by Statute or otherwise to be commenced by oommenoedby 
entry of a plaint shall be called actions, and shall be com- 

menced by entering a plaint in the Register and by issuing 
a summons. 

2. Where the parties, in pursuance of section 48 of the Trials by 
Act, agree to try any action in a County Court, a plaint agreement, 
shall be entered, and a summons shall be issued thereon, as 

in other cases, and all the rules and practice of the Court 
shall apply in^such cases, so far as the same are applicable. 
The plaintiff on entering the plaint shall file with the 
Registrar the memorandum of consent required by the 
iStatute. 
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PLAINT NOTE AND SUMMONS. 



Order 1. 
—5. 



Plaint to be 
entered. 



Procedure in 
ejectment. 



3. Before issuing a summons the Registrar shall, on the 
application of any person desiring to bring an action, enter 
in the register a plaint in writing stating the names and 
the last-known places of abode of the parties, the nature of 
the action, and the amount sought to be recovered ; and 
every one of such plaints shall be numbered in every year 
according to the order in which it shall be entered. 

4. All actions of ejectment shall be commenced by plaint 
and the procedure prescribed by the rules made under the- 
Act is hereby substituted for the procedure prescribed by 
those sections of the " Common Law Procedure Statute 
1865 " which are mentioned in section 120 of the Act. 



Costs to be 
inserted in 
plaint sum- 
mons. 



5. The practitioner's costs and the charges and expenses 
of service of a plaint summons shall be fixed and assessed 
by the Registrar, as nearly as can be ascertained, and in-^ 
serted in the plaint summons at the time of issue, but sub- 
ject to subsequent amendment or alteration by increase or 
diminution by the Registrar of the amount thereof, in 
accordance with the authorized costs and charges actually 
paid or incurred before entering up judgment or payment 
into Court, or at any time at the desire of either party in 
case of a settlement out of Court. 



Order 2. rr. 6, 

7. 
Plaint-note. 



ORDER 2.--PLAINT-N0TE AND SUMMONS. 

6. At the time of entering the plaint the Registrar shall 
give to the plaintiff or practitioner a note under the seal of 
the Court, according to the form in the Schedule ; and no 
money shall be paid out of Court to the plaintiff or his 
practitioner, unless on production of such note or a duplicate 
note as hereafter provided. Provided that in the event of 
such note being lost or destroyed, a duplicate thereof may 
be given from time to time to the plaintiff or his prac- 
titioner upon proof by affidavit or otherwise, to the 
satisfaction of the Registrar, that the person applying is. 
entitled to receive the moneys payable in the action. 



Form of 
summona 



Summons to appear to a Plaint. 

7. Save where otherwise provided, summonses to appear to* 
a plaint shall be according to the forms in the Schedule, 
and shall be dated on the day on which the plaint was. 
entered, and the date thereof shall be the commencement; 
of the action. 

See notes to Sec. 61. 
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8. Every summons to appear to a plaint shall be return- Order 1. rr. 8. 
able at the Court for which plaints are then being entered, summons 

or by leave of the Judge or Registrar, at any subsequent when returaa- 
Court to be held within twelve months. ^^®- 

ORDER 3.— SERVICE. Ordei^a rr. 9 

9. Every special summons shall be served eighteen clear Special 
days at least before the return-day ; and in order to enable summons, 
the Registrar to give the notice required by the 64th section 

of the Act, the special summons must be filed with an 
affidavit of service indorsed thereon, within five days after 
the summons shall have been served, but the Judge or in 
his absence the Registrar may permit the summons to be 
filed at a later day but not later than the return-day ; 
but in any case in which the plaintiff neglects to file the 
plaint summons within five days of the service the plaintiff 
shall be deemed to have waived his right to notice from 
the Registrar, as to whether the defendant has or has not 
given notice of his intention to defend. 

A special summons is to be served in the same manner as an 
ordinary summons, see s. 64 sub-sec. 2 of the Act. 

10. Every summons to appear to a plaint in ejectment Summonses in 
must be served thirty clear days at least before the return- ejectment, 
day thereof. 

11. Save where otherwise provided, every summons to Ordinary and 
appear to a plaint shall in all other actions be served ^^^^^ ^"'^^" 
eighteen clear days at least before the return day thereof. 

1 2. Every summons, except a special summons, shall be Summonses to 
filed with the Registrar, with an affidavit of service by the ^ ^1®^. 
person effecting the service and stating the time and mode 

of service indorsed thereon or annexed thereto, ten clear 
days at least before the return-day thereof, unless the 
Judge or in his absence the R,egistrar shall before the 
return-day allow the same to be filed nunc pro tunc ; arid if 
the summons be not filed under this rule the plaintiff shall 
be deemed to have discontinued the action, and the defend- 
ant shall be entitled to his costs against the plaintiff upon 
an order by the Judge. 

Where the plaint described the plaintiffs as trustees, but the 
affidavit of service did not so describe them and it appeared that 
they were suing as trustees, held, that the affidavit was sufficient 
{^Moore^. Prest, lA. J. R., 151). 
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SERVICE. 



Orders, rr. 13 13. Subject to the provisions for substitution of service, 

~ the service of an ordinary summons to appear to a plaint, 

Mode of ser- except in the cases hereinafter specially provided for, may 

vice. \^ effected by delivering a copy thereof to the defendant 

personally, or to some person, an inmate, apparently not 

less than sixteen years old, at the place of dwelling, or 

place of business of the defendant. No place of business 

shall be deemed the place of business of the defendant 

unless he shall be the master or one of the masters thereof. 



Service on 
infant. 



By 8. 61 of the Act an ordinary plaint summons shall be served at 
the option of the plaintiff by himself or his agent, or the bailiff of 
the court. Service upon a person an inmate of the place of dwelling 
is sufficient though the above rule requires the service to be upon a 
person an inmate at the place of dwelling (i?. v. Leech, exp. Ah Poy, 
5 V. L. R. (L) 392). Service of a plaint summons may be effected 
by serving a copy thereof, the original being produced on demand 
(i?. V. Bindon, exp. Ah Soon, 2 V, L. R. (L) 284). 

14. Where an infant is defendant in any action or matter, 
service on his father or guardian, or (if none) on the person 
with whom the infant resides or under whose care he is, 
shall, unless the Judge otherwise orders, be deemed good 
service on the infant. 



Service 
lunatic. 



Service on 
partners. 



a 15. Where a lunatic or a person of unsound mind, not so 
found by inquisition, is a defendant in any action or matter 
service on the committee (if any) of the lunatic, or (if none) 
on the person with whom the person of unsound mind 
resides or under whose care he is, shall, unless the Judge 
otherwise orders, be deemed good service on such defendant. 

16. Where persons are sued as partners in the name of 
the firm, the summons shall be served either upon any one 
or more of the partners, or at the principal place of the 
partnership business upon any person having or appearing 
to have at the time of service the control or management of 
the business there, and, subject to these rules, such service 
shall be deemed good service on the firm. 



Service where 17. Where one person carrying on business in the name 
person carries q£ g^ £jj.jjj apparently consisting of more than one person, 
name of a firm, shall be sued in the firm^s name, the summons may be 
served at the principal place of business of the firm, upon 
any person having or appearing to have at the time of 
service the control or management of the business there ; 
and such service, if sufficient in other respects, shall be 
deemed good service on the person so sued. 
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18. Where husband and wife are both defendants in any ^''^^J_«^ ^'^' 



18—25. 



action or matter, they shall each be separately served, 

unless the Judge shall otherwise order. Where hus- 

band and wife 

19. Where a defendant is living or serving on board of are defend- 
any ship or vessel, it shall be sufficient service to deliver the <^ ". , 
summons to the person on board who is, at the time of such defendant on 
service, apparently in charge of such ship or vessel. board ship. 

20. Where a defendant is a prisoner in a gaol, it shall be Service on a 
sufficient service to deliver the summons at the gaol to the P^'^^^^^r. 
governor or any person appearing to be the head 6fficer in 

charge thereof. 

21. Where a defendant is working in any mine or other S<»rvice on a 
works underground, it shall be sufficient service to deliver ^'^^^r. 

the summons at the mine or works, to the engine-man, 
banks-man, or other person apparently in charge of the 
mine or works. 

22. Where the defendant is employed and dwells in any ^ef Jndant^^^ 
lunatic or other public asylum, or in any common gaol or employed in a 
house of correction, it shall be sufficient service to deliver Public asylum 
the summons to the gate-keeper or lodge-keeper of the ^^ P"8on. 
asylum, gaol, or house of correction. 

23. Service of the summons in an action of ejectment Service incase 
may, in a case of vacant possession, if it cannot otherwise ^g^^^JJ,^ 

be effected, be made by posting a copy of the summons upon 
the door of the dwelling-house or other conspicuous part of 
the property. 

24. Where a bailiff or process server is prevented by the Service where 
violence or threats of the defendant, or of any other person threatened. 

in concert with him, from personally serving the summons, 
it shall be sufficient service to leave such summons as near 
to the defendant as practicable and to call his attention 
thereto. 

25. In the absence of any statutory provision regulating Service of 

.1 . « . u 1 j.'^^ summons m 

the service of process, service may be made on a corporation pursuance of 

aggregate, on the mayor or other head officer, or on the Statute. 
town clerk, clerk, treasurer, or secretary of such corpora- 
tion, and when by any Statute provision is made for service 
of any writ of summons, bill, petition, summons, or other 
process upon any corporation, or the inhabitants of any 
place, or society or fellowship, or any body or number of 
persons, whether corporate or unincorporate, a summons 
may be served in the manner so provided. 
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SERVICE. 



^^9P w ^' ^^' Admission in writing of service by the practitioner 
. '• acting on behalf of defendant will be sufficient, and in that 
Admission df case no affidavit of service will be necessary, but such 
service. admission must be filed with the plaint summons. 



Srvi^^^**^^ 27. Service of any summons may, by leave of the Judge^ 

obtained upon affidavit stating some difficulty of effecting 
service under the preceding rules, be substituted by such, 
mode of service as the Judge shall think fit. 



Service of 

sununonses 

generally. 



28. The above rules as to the service of summonses to 
appear to a plaint shall apply to the mode of service of all 
summonses and documents whatsoever, except where other- 
wise directed by Statute or by these rules. 



Disputed or 
doubtful ser 



,29. If any dispute shall arise, or the Judge shall enter- 
tain any doubt as to the due service of any summons or 
document, the Judge shall be at liberty to examine wit- 
nesses and to decide whether such service has been good 
or otherwise, and either to proceied to hear or defer the 
hearing as he shall think fit, or under special circumstances- 
to order that a person who has not been regularly served, 
if notice of the summons shall have come to his knowledge, 
shall be deemed to have been sufficiently served, and the 
case or matter shall proceed as though such person had been 
regularly served. 



The proof of the service of a summons is entirely a question for the 
discretion of the judge of the County Court ; and where such discre- 
tion has been exercised, the Appeal Court will not interfere Zohrotb' 
v. Smith, 17 L. J. Q. B. 174, 5 D. and L. 635 ; Waters v. Handley, 
6 D. and L. 88). It is the cause of action and not the sufficiency of 
the service of the summons, which gives the County Court jurisdic- 
tion to hear a cause {ih) see also {Bobinson v. Lenaghan, 17 L.J. Ex. 
174). 



Where there was an affidavit of service upon a person apparently 
16 years of age at the defendant's residence and a summons was 
taken out to stay proceedings supported by an affidavit showing that 
the defendant had permanently left the colony before the service y 
Judge Cope dismissed the summons holding that the question of ser- 
vice or no service should be decided by the examination of witnesses 
when the case was called on, and that the application was irregular, 
but that there was no power to give costs [Edfjerton v. Snoivhall, I 
A.L.T. 204). 
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ORDER 4.— JOINDER OF CAUSES OF ACTION. Order 4 rr. 

uO — So. 



30. No cause of action shall, unless by leave of the what claims 
Judge be joined with an action of ejectment, except claims mav be joined 
in respect of mesne profits, or arrears of rent or double ^^^tment '^ ^^ 
value in respect of the premises claimed, or any part thereof, 

or damages for breach of any contract under which the 
same or any part thereof are held, or for any wrong or injury 
to the premises claimed. 

31. Save where otherwise provided, a plaintiff may unite Joinder of 

in the same action several causes of action, without leave of ^enSallv!^*^^'* 
the Court. 



32. Claims by plaintiffs jointly may l)e joined with claims Joint and se 
by them or any of them separately against the same K^iaintiffs* 
defendant. 



33. If at any time it appears or is made to appear to the Separate trials 
Judge that any causes of action united or claims joined in niaybeordered 
any action cannot be conveniently tried and disposed of to- 
gether, he may order separate trials, or may exclude any 
such cause of action or claim, and may order the proceedings 
to be amended accordingly, and may make such order as to 
costs as may be just. 



ORDER 5.— CONSOLIDATION. order 5. rr. 

34-85. 

34. Where sevei'al actions shall be brought by the same Consolidation 
plaintiff against the same defendant in the same Court for of actions. 

or in respect of different causes of action which might have 
been joined in one action, the defendant shall be at liberty 
to apply to the Judge that the said actions may be conso- 
lidated. 

35. Where several actions shall be brought by different Stay of pro- 
plaintiffs against the same defendant in the same Court for ceedings in all 

1111 li Sl^lftOlj^^fl 

or in respect of causes of action arising out of the same action, 
breach of contract, wrong, or other circumstances, the de- 
fendant may, on filing' and undertaking to be bound so far 
as his liability in the said several actions is concerned by 
the decision in such one of the said actions as may be 
selected by the Judge, apply to the Judge for an order to 
stay the proceedings in the actions other than in the one 
so selected, until judgment is given in such selected action. 
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CONSOLIDATION OF ACTIONS. 



Order 5. rr. 
36—40. 

Stay of pro- 
-ceedings ; ap- 
plication for. 

Judge may 
impose terms. 



36. Applications under the two preceding rules shall be 
made upon notice to the plaintiffs to be affected by any 
order made thereon. 



37. Upon the hearing of any application for consolidation 
of actions or for stay of proceedings, the Judge shall have 
power to impose such terms and conditions and make such 
order in the matter as may be just. 



Where judg- 33 j^ ^ case of judgment in a selected action under Rule 
in selected ac- ^^> ^ ^^e order shall be given in favour of the defendant, 
ijion. the defendant shall be entitled to his costs up to the date 

of the order staying proceedings against every other plaintiff 
whose action is stayed, unless such plaintiff shall give the 
Registrar within one month from such judgment written 
notice to set down his action for hearing, which, on the re- 
ceipt of such notice, the Registrar shall forthwith do and 
give notice thereof to the plaintiff and defendant. 



Where judg- 39. In case a judgment in a selected action shall l)e given 

a^n^ de? against the defendant, the plaintiffs in the actions stayed 

fendant in shall be at liberty to proceed for the purpose of ascertain- 

selected ac- ing and rQcovering their debts or damages and costs. 



Actions for 40. Where several actions of contract shall be brought 

^ainsT^^ver 1 ^^ ^^® same plaintiff against several defendants in the same 
^iefendants. Court, and the event of the said actions depends on the 
finding of the judge or jury on some question common to all 
the said actions, the Judge may at any time select one of 
such actions for trial, and stay the proceedings in all the 
others actions until the judgment in the action so selected 
shall have been given ; but unless after judgment in such 
selected action the plaintiff and defendants in the other ac- 
tions, or any of them, shall submit to have judgment passed 
and entered therein in accordance with the judgment in the 
action so selected, the other actions shall proceed in the 
same manner as if they had not been stayed, and the Re- 
gistrar shall appoint days for the trial of every such action, 
and shall issue a notice thereof to any plaintiff or defendant 
applying, together with as many sealed copies as there are 
parties to be served, and such plaintiff or defendant shall 
seven clear days before the day fixed for the trial serve the 
same upon all the other parties to the actions. 
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ORDER 6.— PARTICULARS OF CLAIM. Order 6 rr. 

41 — 46. 



41. A plaintifl shall in all cases, at the time of the entry Particulars to 
of the plaint, annex to the summons particulars of his de- be fUed. 
mand or cause of action, and such particulars shall be 

deemed to be part of the summons , and where the demand 
exceeds five hundred pounds, and the plaintiff desires to 
abandon the excess, the abandonment of the excess shall be 
entered at the end of the particulars. 

The particulars of demand annexed to the scheduled form of plaint 
are to be read as incorporated with the plaint {Laives v. PnVe, 8 
V.L.R. (L.)250). 

42. In all cases in which the plaintiff in the first instance Particulars in 
desires to have an account taken, the particulars shall con- <-a8e8of ac- 
tain a claim that such account be taken. 

43. In all cases where the assignee of any debt or other Particulars 
legal chose in action sues, he shall state on his particulars where assignee 
the name and description of the assignor. 

44. In all actions of ejectment the particulars shall con- Particulars in 
tain a full description of the property sought to be recovered ^very*o?Lnd, 
and. of the annual value thereof, and of the rent, if there be 

any, fixed or paid in respect thereof. 

45. In actions for trespass to land the close or place in in actions for 
which the trespass was committed must be designated in the trespass to 
particulars by name (if any) and abuttals or othei; descrip- d^ig^at?d.*^^ 
tion,.or by reference to a sufficient plan drawn in the mar- 
gin of the particulars. 

46. Where any person entitled to bring or maintain an ][dministra^^ 
action for the administration of the estate of any deceased tion plaintiff 
person or the execution of any trust desires to submit for i^ay ask that 
the determination of the Court any of the following ques- q"e^t?o^may^ 
tions or matters :— be decided. 

(a) any question aftecting the rights or interests of any 

person claiming to be creditor, devisee, legatee, 
next of kin, or heir-at-law, or cestui que trust : 

(b) the ascertainment of any class of creditors, legatees, 

devisees, next of kin, or others ; 

(c) the furnishing of any particular accounts by the 

executors or administrators or trustees, and the 
vouching (when necessary) of such accounts ; 
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^T^^^l 40 "^* (^ ^^® payment into Court of any money in the hands 

' of the executors or administrators or trustees ; 

(e) directing the executors or administrg-tors or trustees 
to do or abstain from doing any particular act in 
their character as such executors or administrators 
or trustees ; 

(/) the approval of any sale, purchase, c ompromise, or 
other transaction ; 

((/) the determination of any question arising in the ad- 
ministration of the estate or trust ; 

he shall in his particulars specify concisely the question or 
matter upon which the decision of the Court is required ; 
and that he is willing to renounce his right to an order for 
a general administration of the estate or trust. 

Particulars 47. Where the plaintiff seek to obtain payment or satis- 

where more faction, or relief, redress, or remedy upon more than one 
of action. cause of action or claim, he shall state in his particulars the 

grounds of each claim separately, and shall also state 
separately the payment of satisfaction, relief, redress, or re- 
medy he claims in respect of each. 

Notice by de- 48. In all actions the defendant may, at any time not 
f^"fh ^* ^^^t* ^**®^ than seven clear days before the return-day, give notice 
culars may be to the plaintiff that he requires further particulars, and the 
given. plaintiff shall, within three clear days of service of such 

notice, file with the Registrar full particulars of his claim, 
and of the relief or remedy to which he claims to be entitled, 
and within the same time shall deliver to the defendant or 
his practitioner a copy thereof. If the plaintiff fails to 
comply with such notice, or complies therewith insufficiently, 
the Judge before or at the trial, if satisfied that the de- 
fendant is thereby prejudiced in his defence, may order the 
plaintiff to file and deliver full particulars, and may adjourn 
the action, and stay all proceedings therein until such order 
has been complied with, and may make such order as to 
costs as he may think fit. 

Fraction of a 49. Where the amount claimed in any case includes a 
penny. fraction of a penny, such fraction shall not be entered in the 

books of the Court, and judgment shall not be given for any 

fraction of a penny 
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50. The practitioner of a plaintiff suing by a practitioner ^^^^^f^- ^' 



50. 



shall indorse on the particulars his name, or firm, and place 
of business, and shall state thereon where he will accept ser- Indorsement 
vice of proceedings in the action or matter on behalf of the ^ particulars 
plaintiff, otherwise the costs of entering the plaint by the tioner!^^ 
solicitor shall not be allowed. * 



ORDER 7.— SPECIAL DEFENCES AND COUNTER- order 7. rr. 
CLAIMS. . '^^~^*''- 

51. Where a plaintiff sues on behalf of or for the benefit Where plain- 

of others having the same interest, the defendant may avail f^*^/"®^ ?? ^" 
T . in £ J £ ' . £ -u £ J.-U • 1^8'" of others 

himself of any defence in respect of each of the persons m 

whose behalf or for whose benefit the plaintiff so sues which 

he would have had against either or any of such persons if 

they or he had been plaintiff. 



52 A defendant in an action may set off, or set up by Set-oflf and 
way of counter-claim against the claims of the plaintiff, any counter-claim 
right or claim whether such set-off or counter-claim sound 
in damages or not, and such set-off or counter-claim shall 
have the same effect as a cross action, so as to enable the 
Court to pronounce a final judgment in the same action, 
both on the original and on- the cross claim. 



53. In actions of ejectment, any person not named as a In «)tions 

defendant in the summons may by leave of the Judge be ^Lt^^*??®'^* <. 

n 1 iiPi^T -I 11 any person not 

allowed to appear and defend on filing twelve clear days named as de- 

before the return-day an affidavit, together with as many fendantmay 
copies thereof as there are plaintiffs and defendants, show- appJu^^^ 
ing that he is in possession either by himself or his tenant 
of the property or some part thereof mentioned in the 
particulars (such part being described in the affidavit with 
reasonable certainty), and upon such affidavit being filed, 
the Registrar shall enter the name, address, and description 
of the person filing the same in the Plaint Book as a 
defendant in addition to the name of every person originally 
made defendant ; and shall ten clear days before the return- 
day give notice, by post or otherwise, to the plaintiflfe and 
the original defendants, that the person filing the affidavit 
has filed the same, and will appear and defend at the trial 
of the action, annexing to each notice a copy of the affidavit. 
In all subsequent proceedings in the action, the person 
filing the affidavit shall be named as a defendant. 
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Order 7. rr. 54. In actions of ejectment, any defendant may twelve 

^~~^*' clear days before the return-day file with the Registrar a- 

In actions of notice in writing, signed by himself or his solicitor, that he 
ejectment intends to limit his defence to a part only of the property 
^^rnotTce"''*^ mentioned in the particulars, describing that part in such 
that he will notice with reasonable certainty, and th^ Registrar forth- 

liniit his ^i^^ g^all send the same by post to the plaintiff, 
defence to part '' ^ . 

of the property 

Where one of 55. Where a plaintiff avails himself of the provisions of 
jorntSr^'^^''''^ section 57 of the Act, and does not proceed against all of 
answerable is several persons jointly answerable, every defendant sued 
sued. jj^ay avail himself of any defence or counter-claim to which 

he would have been entitled if all the persons liable were 

made defendants. 

Disclaimer, 56. The defendant in any action or matter may not later 

andTother ' ^^^^ ^^® ^^®^^ ^^3^® before the return-day of the summons, 
statements by forward to the Registrar and to the plaintiff or his practi- 
defendant. tioner a notice containing a statement disclaiming any 
interest in the subject-matter of such action or matter, or 
admitting or denying any of the statements in a plaintiff's 
particulars, or raising any question of law on such state- 
ments without admitting the truth thereof ; or he may 
therein state concisely any new fact or document upon 
which he intends to rely as a defence, or to bring to the 
notice of the Court. Provided always that in exercising 
his discretion as to costs the Judge shall consider the fact 
of a defendant having or not having availed himself of the 
powers given by this rule. 



Notice to be 57. Where the defendant intends to rely upon any of 

given of the grounds of defence hereinafter mentioned, or upon any 

^^nces and counter-claim, he shall forward to the Registrar and to the 
counter-claim, plaintiff or his practitioner a notice stating thereon his name 
and address and containing a concise statement of such 
grounds five clear days before the return-day of the sum- 
mons. Provided that in case of non-compliance with these 
rules, and of the plaintiff's not consenting at the trial to 
permit the defendant to avail himself of any such defence or 
counter-claim, the Judge may, on such terms as he shall 
think fit, adjourn the trial of the action to enable the 
defendant to give such notice. 

The notice is good though no copy be left with the Re^strar as s. 
66 of the Act does not require it {WeigcUl v. Gaston, 3T.L.R. (L) 
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58. Where the defendant intends to rely upon a set-off or ^^'^^ ^- "^■ 
counter-claim against any of the claims of the plaintiff, his , ~ 



statement shall contain particulars of such set-off or counter- Set-off or 
claim, and, mutatis mutandis^ the provisions relating to the counter- 
particulars of the plaintiff's claim shall apply to such par- 
ticulars. 

59. Where a defendant intends to rely upon the defence Fraud or 
of fraud or of illegality, he shall in his notice of defence illegality 
state the particulars of such fraud or illegality. 

60. Where a defendant intends to rely on the defence of Infancy, 
infancy, he shall in his notice of defence set forth, so far as 

he is able, the place and date of his birth. 

61. Where a female defendant intends to rely on the Coverture, 
defence of coverture, she shall in her notice of defence set 

forth, so far as she is able, the place and date of marriage 
together with the Christian name and surname of her 
husband, and his address and description so far as known. 

62. Where a defendant intends to rely on the defence of Statute of 
any Statute of Limitations, he shall in his notice of Limitations, 
defence specify the date from which he alleges that the 
Statute began to run. 

63. Where a defendant intends to rely on the defence of Insolveincy 
a release under any Statute relating to insolvents, he shall 

in his notice of defence set forth the date of his certificate 
of discharge and the Court by which such certificate of 
discharge was granted. 



64. Where in any action for libel or slander the defendant Defence that 

- - - - - . - . libelor f '"*"'"- 

is true. 



relies as a defence upon the fact that the libel or slander is libel or slander 



true, he shall in a notice of defence set forth that the libel 
or slander complained of is true in substance. 

65. Where in any action of libel or slander the defendant Facts in miti- 
does not rely upon the fact that the libel or slander is true, 5?*^^" ^^• 
but relies in mitigation of damages on the circumstances libel or slander 
under which the libel or slander was published, or the 
character of the plaintiff, he must in a notice of defence give 
particulars of the matters relating thereto as to which he 

intends to give evidence. 

66. Where in any action of tort the defendant relies Statutory 
upon any statutory defence, he shall in a notice of defence ^®^®^^®- 
set forth the number and section of the Statute on which he 

relies, or the short title thereof. 
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Order 
69- 



7. rr. 
-71. 



Eq^uitable 
relief 



67. Where a defendant claims to be entitled as matter of 
defence to any equitable estate or right, or to relief upon 
any equitable ground against the claim of the plaintiff, or 
any part thereof, he shall in his notice of defence show 
concisely the circumstances, which gave rise to such defence 
and set forth separately each of the grounds of equitable 
defence. 



Tender. 68. Where the defendant intends to rely on the defence 

of tender before action, he shall in his notice of defence 
state the date of such tender, and where the amount ten- 
dered is less than the amount claimed the defendant shall 
specify the debt or debts in respect of which such tender 
was made. Such defence shall not be available unless the 
defendant five clear days before the retum-<iay pays into 
Court (which may be without corts) the amount alleged to 
have been tendered. 



A plea of tender is only applicable to cases where the defendant 
has never been guilty of any breach of his contract (Hume v. Peploe, 
8 East, 170 ; McEwan v. Dynon, 3 V. L. R. 275)) 



Notice of 
defences to 
<30unter-claim. 



69. Where in answer to a counter-claim the plaintiff 
intends to rely upoii any of the defences or matters men- 
tioned in Rules 56, 58, i59, 60, 61, 62, 63, 64, 65, 66, 67, 
and 68, he shall give notice thereof in accordance with the 
said rules, but the provisions as to the time for giving such 
notice shall not apply unless the plaintiff, after receipt of 
notice of counter-claim, might, if he had used reasonable 
expedition, have filed his notice five clear days before the 
return-day. 



Counter-claim 70. If in any case in which the defendant sets up a 
where ajjtion counter-claim the action of the plaintiff is stayed, discon- 
continued o^r tinued, or dismissed the counter-claim, may nevertheless 
dismissed. be proceeded with. 



Counter or 
other claim 
may be tried 
byanindepen 
•dent action. 



71. In any case of counter-claim or otherwise, or where 
any incidental claim arises at the trial, if the Judge thinks 
that such claim can be better disposed of by an independent 
action, he may order such claim to be excluded, whether any 
application for that purpose be made to him or not. 
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'OBDER 8.— CLAIM BY DEFENDANT AGAINST CO- Order a rr. 

72—74. 

DEFENDANT OR THIRD PARTY. 

72. Whenever any defendant wishes to obtain any relief Notioeof claim 
relating to or connected with the subject of the action j^o^i^demnity 
-against any co-defendant or against any other person not &c.' to be given 
already a party to the action, he §hall, seven days at least 

l>efore the return-day, file a notice of his claim with the 
Registrar, and the Registrar shall seal such notice and 
•deliver it to the defendant, who shall forthwith serve the 
:same, together with a copy of the summons and of the 
particulars annexed thereto, upon the person against whom 
.«uch claim is made ; and such service shall be regulated 
iDy the rules as to the service of ordinary summonses. 

73. Whenever a defendant has served any co-<lefendant Power t<» deal 
'Or third party with a notice of claim, the defendant or third ««^rately 

party so served, or any other party to the action, may at Hought by a 

any time apply to the Court or a Judge for an order that notice of claim 

the relief thereby sought or any part thereof, although it 'J^j^'iatelyilTto 

relates to or is connected with the subject of the action, may facts. 

be dealt with separately, or that the facts on which the 

right or title to such relief or part thereof depends may be 

inquired into separately ; and the Court or a Judge may on 

any such application, or the Court may of its own motion, 

at any time l>efore judgment, if it appears that such relief 

•or any part thereof or such facts cannot be conveniently 

•dealt with or inquired into together with the subject of the 

action or with the issues of fact to be tried or determined 

between tKe plaintiffs and defendants, order that such relief 

or part thereof or such facts be dealt with or inquired into 

separately in such manner and upon such terms (if any) as 

to the Court or Judge may seem fit, or may direct that all 

further proceedings on such notice or claim be stayed, and 

that the defendant having served the same be at liberty to 

bring such action as he may be advised in respect of the 

relief thereby claimed by him or any part thereof. 

74. Whenever a defendant has served any co-defendant Leave may be 

or third party with a notice of claim, the co-defendant or §^£'^^ ^ ^' 

third party so served may apply to the Court or a Judge third party to 

for leave to defend the action jointly with or in the name of defend action 

the defendant who served him with such notice, and upon j^*!!oZr^i* '^ 

PC 1 t f . 1 1 • •!! *^ name or 

proof of good ground for supposing that the action will not defendant who 

otherwise be efficiently defended in the interest of such co- served notice 

<iefendant or third party, the Court or Judge may grant the ^ 

BPelief applied for in either alternative as may be just- 
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AMENDMENT WITHOUT ORDER. 



Order 8. 
75. 



rr. Provided that when a co-defendant or third party is per- 
_ mitted to defend an action in the name of a defendant who- 
has served him with a notice of claim, such co-defendant oi^ 
third party shall as between himself and the defendant who 
so served him be liable for all costs which such defendant- 
may be ordered to pay to the plaintiff. 



Costs. 75. The Judge may decide all questions of costs, as be- 

tween a third party and the other parties to the action, and 
may order any one or more to pay the costs of any other or- 
others, or give such directions as to costs as the justice of" 
the case may require. 



Order 9. rr. 

76, 77. 

Amendment 
of x)£trticular8 



ORDER 9.— AMENDMENT OF PARTICULARS, 
SPECIAL DEFENCES, AND COUNTER-CLAIMS. 

76. A plaintiff may file and deliver amended particulars- 
of claim, and a defendant, whether by original action, 
counter-claim, or otherwise, may file and deliver an amended 
notice or particulars of any special defence or counter-claim 
set up or intended to be set up by him, at any time before 
the return-day, without obtaining any order for the pur- 
pose ; but the Judge at the trial if satisfied that the oppo- 
site party has not had a reasonable oppprtunity of preparing- 
his case to meet any new matter introduced by such amend- 
ment, or for any sufficient cause, may disallow the amend- 
ment, or may adjourn the trial, and may make such order- 
as to costs as he may think fit. 



Amendments 77. The Court or a Judge may at any stage of the pro- 
may be ordered ceedings and from time to time order or allow any party tO' 
amend in such manner and within such time and on such 



or allowed at 
any time. 



terms as may l>e just. 



Order 10. 
7S, 79. 



ORDER 10.— DISCONTINUANCE. 



The plaintiff 78. The plaintiff may at any time discontinue his proceed- 
may discon- ings in the manner prescribed by the Act, and when the 
tionln Uie^ Registrar receives notice of discontinuance he shall enter in 
manner pre- the register " Discontinued," which shall be equivalent to a- 
scribed by the nonsuit. 
Act. 



Taxation of 
costs on dis- 
continuance. 



79. Every such party as to whom the proceedings have 
been discontinued may take out an appointment to have 
his costs taxed by the Registrar, of which he shall give no- 
tice by post, or otherwise, to the plaintiff ; and when such 
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-party attends the taxation he shall produce to the Registrar 
the notice of discontinuance, whereupon (whether the plain- 
tiff attends or not) the Registrar shall proceed to tax such 
party's costs, and enter judgment for him for the amount of 
-the taxed costs ; and if the costs be not paid such party may 
recover the same by execution. 



ORDER 11.— JUDGMENT BY CONFESSION. ^^^ ^g\; "• 

80. Any defendant in an action of ejectment may at any Confession in 
time before the day of trial confess the action as to the ejectment, 
whole or any part of the lands by signing in the presence 
of the Registrar, or of a solicitor of the Supreme Court, and 
attested by the person in whose presence it is signed, an 
admission of the title of the plaintiff to the lands or to the 
said part thereof, and his right to the possession thereof ; 
and the Registrar shall upon the receipt of such admission 
forthwith give notice thereof by post to the plaintiff, and 
the Judge may on the return-day, upon proof of the signa- 
ture of the defendant or defendants to such admission by 
affidavit or otherwise, in case the same is not attested by 
the Registrar, and without any further proof of the plain- 
tiff's title (if no defendant other than the defendant signing 
such admission defend for the said lands or the said part 
thereof), give judgment for the plaintiff for the recovery of 
possession and for costs. Provided that if the plaintiff re- 
ceive notice of such admission before the return-day, he 
shall not be entitled as against the defendant or defendants 
signing to any costs incurred subsequently to the receipt of 
such notice, except the costs of attending the Court on the * 
return-day, unless the Judge shall otherwise order. Pro- 
vided also that where the admission is not signed by all the 
defendants defending for the said lands, or the said part 
thereof, the trial shall proceed against those non-admitting 
defendants as if no admission had been signed. 



81. In consents to judgment under section 63 of the Act Consents to 
taken before a justice of the peace or l^efore an attorney, Judgmetat. 
the person taking the same shall state in the attestation 
that he read over and fully explained the consent to the 
defendant, and that he appeared to understand the same 
before he signed it ; and without this attestation no consent 
shall be filed or judgment entered upon it, unless it be a 
consent taken before the Registrar or sifirned by the de 
f endant s practitioner. 
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Order 12. rr. ORDER 12.— PRACTICE UNDER SECTION 64 OF' 

82, 86. 

THE ACT. 



Affidavit and 
summons. 



82. The plaintiff must file the affidavit upon which he- 
relies under sub-section (4) with the Registrar not later than. 
six clear days before the return-day, and thereupon the Re- 
gistrar shall issue a summons calling upon the defendant to 
show cause before a Judge of the County Court by affidavit > 
why the plaintiff should not be at liberty to sign final judg- 
ment for the amount claimed in the action, and costs, and 
stating that unless the defendant, by affidavit or otherwise^., 
satisfy such Judge on or before the day of 

[Date to be JUled in hy tJie Registrar, his local 
knowledge guiding him as to what would be a reo^onahle time; 
for defendant to show cause], being not less than three days, 
from the date of the service of the summons, that the de- 
fendant has a good defence to the action, or disclose such 
facts as may be deemed sufficient/ to entitle him to defend,. 
the Judge may make an order empowering the plaintiff to 
sign final judgment for the amount claimed, or for as much 
thereof as may appear to be due from the defendant to the 
plaintiff. 



Oopyofaffida 83. A copy of the affidavit shall accompany the summons. 
Srv^!^ and be served therewith. 



Papers to be 84. Upon the return of the summons the plaintiff's and 

sen n ge. (defendant's affidavits, together with all the papers, sha^l be 
forwarded by the Registrar to the Judge, who will make^ 
such order thereon as he may consider proper. 



Failure to 
show cause. 



85. If the defendant fail to show cause, or what the 
Judge may Consider to be sufficient cause, the plaintiff may 
be empowered to sign judgment ; or if the affidavits disclose 
facts which the Judge thinks could be better elucidated by 
an oral examination, the Judge may require the parties and 
their witnesses to appear before him at a time and place to- 
be there stated. In other cases the action will be allowed 
to proceed. 



Setting aside 
judgment. 



86. Applications to set aside judgment must be supported, 
by an affidavit disclosing the grounds of defence. 
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ORDER 13.— INTERROGATORIES AND DIS- ^^^Zj^ ""• 
COVERY OF DOCUMENTS. -^lI _ 



87. The procedure as to interrogatories and discovery of Procedure, 
documents shall be that prescribed by the Act. 

88. Any party shall be entitled to obtain discovery by what facts 
means of interrogatories from any opposite party of all such naay l^ ^s- 
facts as may appear to be material and likely to advance tem)gatories? 
the case of the party interrogating or to rebut the case of 

the opposite party, but not of such facts as could only ad- 
vance the case of the opposite party or as relate exclusively 
to the evidence whereby such case is to be proved. 

89. It shall not be necessary to file any affidavit in order Affidavit not 
to obtain the leave of the Judge to deliver interrogatories, necessary. 
but the Judge may, if he think fit, require an affidavit to be 

filed before granting such leave. 

90. Any party may, at the trial of an action or matter, Use of answer 
use in evidence any one or more of the answers, or any to inten-ogato- 
part of an answer, of the opposite party to interrogatories 

without putting in the others. Provided always, that in 
such case the Judge may look at the whole of the answers, 
and if he shall be of opinion that any others of them are 
connected with those put in, he may direct them to be put 
in as the evidence of the party by whom the answers are 
used. 

91. No party shall be compelled to produce or allow in- No discovery 
spection of any privileged document. of privileged 

92. Any document which relates to the title to property Certain docu- 
in which the party seeking production has no interest and ments relating 
which does not relate to the title to property in which the Wed ^ ^"^^ 
party seeking production has an interest shall be privileged. 

93. Any written report or communication made by a so- Certain docu- 
licitor or other agent to his principal, or by a servant to his ments relating 
master, for the purpose of assisting him to maintain, resist, TOivil^ed*" 
settle, or relinquish existing or anticipated litigation shall 

be privileged. 

94. If a defendant fails to comply with any order to Failure to 
answer interrogatories or for discovery or inspection of answer, 
documents the Judge may at the trial adjourn the action 

to enable the defendant to comply with such order, or may, 
if he think fit, order judgment to be entered against the 
defendant. 
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Order 14., rr. ORDER U.— INSPECTION OF PROPERTY. 

95. 



Procedure. ^^' Orders for the inspection by a party or his witnesses 

t)f real or personal property may be obtained under section 
15 of the Evidence Act 1890. 

Order 15. rr. 

96-101. ORDER 15.— PARTIES GENERAJ.LY. 

What persons gg ^jj persons may be joined as plaintiffs in whom the 
asplaintiffs.^ right to any relief claimed is alleged to exist whether 
jointly, severally, or in the alternative, and such relief as he 
or they may be entitled to may be granted to any one or 
more of the plaintiffs, and the action dismissed against any 
other or others without any amendment. 

Defendant 97. When in an action any person has been improperly 

benefit* of set- ^^ unnecessarily joined as a co-plaintiff and the defendant 
off notwith- has set up a set-off or counter-claim, he may obtain the 
standing benefit thereof by establishing his set-off or counter-claim 

co-plaintiff. ^^ against the parties other than the co-plaintiff so joined 

notwithstanding the misjoinder of such co-plaintiff or any 

proceeding consequent thereon. 



What persons 98. All persons may be joined as defendants against 

"^^J f ^ ^P^^^ whom the right to any relief is alleged to exist whether 

* jointly, severally, or in the alternative, and judgment may 

l>e given against such one or more of the defendants as 

may be found to be liable according to their respective 

liabilities without any amendment. 

Every defend- 99. It shall not be necessary that every defendant shall 
ant need not be interested as to all the relief or as to every cause of 
as to^alf ^rel^f ^^tion included in any proceeding against him, but the 
claimed in Court or a Judge may make such order as may be just to 
proceedings prevent any defendant from being embarrassed or put to 

expense by being required to attend any proceedings in 

which he may have no interest. 

When a person 100. When any person entitled to any relief jointly with 
entitled as a ^ny other person or persons is unable from any cause to 
may ^be made P^^^^**® *^® consent of any such person to join as co- 
a defendant, plaintiff he may make him a defendant. 

AH persons 101. The plaintiff may join as parties to the same action. 

o(Sract"mav ^^^ ^^ ^^7 ^^ ^^® persons severally or jointly and severally 
be joined as liable on any one contract including parties to bills of 
parties. exchange and promissory notes. 
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.102. When the plaintiff is in doubt as to the person from ^^™ ^i\^ ^' 
"whom he is entitled to redress, he may join as defendants ~ 

^11 persons as to whom the doubt exists to the intent that the When plaintiff 
question as to which (if any) of the defendants is liable and J^ ^^ doubt as 
to what extent may be determined as between all parties. liabS^" 

103. Trustees, executors, and fidministrators may sue Trustees, &c. 
.and be sued on behalf of or as representing the property or may sue and 
estate of which they are trustees or representatives without o^tTdninl? 
joining any of the persons beneficially interested in the persons bene- 
property or estate, and shall be considered as representing ficially in- 
such person in the action. But the Court or a Judge may *^^^ * 

at any stage of the proceedings for the purpose of protecting 
the interest of the cestuis que trustent or any of them, and 
either upon the application of any party or any cestui que 
trust not a pariy, or without any appliciition order any of 
such persons to be made parties to the action either in 
addition to or in lieu of such trustees, executors, or adminis- 
trators, or any of them. 

104. When there are numerous persons having the same <^ne of numer- 
interest, one or more of such persons may sue or be sued, i^nterestedmay 
or may be authorized by the Court or a Judge to defend on sue or be sued 
behalf or for the benefit of all persons so interested. 

105. The Judge may order what party shall have the Conduct of 
<;onduct of any action or proceeding. action. 

Order 16. rr, 

ORDER 16.— PERSONS UNDER DISABILITY. 1^- l^- 

106. Infants may sue as plaintiffs by their next friends, Infants. 
And may defend by their guardians appointed for that 
purpose. 

107. Where an infant desires to commence an action, or Appointment 
is a claimant in an interpleader proceeding, he shall ^£ infant '^ 
procure the attendance of a next friend, at the office of the 
Registrar, at the time of entering the plaint or delivering 

the particulars of the goods and chattels alleged to V^e his 
property. The plaint shall not be entered or the particu- 
lars received until the next friend has undertaken, to be 
responsible for costs, and on entering into such undertaking 
the next friend shall be liable in the same manner and to 
the same extent as if he were himself the plaintiff ; and the 
action or interpleader proceeding shall proceed in the name 
of the infant by such next friend, and the undertaking 
shall be filed by the Registrar ; but no order of the Court 



Digitized by 



Google 



218 PERSONS UNDER DISABILITY. 

Qrder IG. rr. shall be necessary for the appomtment of such next friends 

^ ;__ If the infant fail in or discontinue his action or proceeding, 

and do not pay the amount of costs ordered to^be paid by 
him to the defendant, proceedings may be taken for the 
recovery of such amount from the next friend as for the 
recovery of a judgment debt. 



Appointment 108. Where an infant defendant appearing at the trial 
?/«m to infaiit ^^ ^^^ action or matter names a person as his guardian, 
defendant. who then assents so to act, such person shall be appointed 
guardian accordingly ; but if the defendant do not name a- 
guardian, the Judge may appoint any person in Court 
willing to act as guardian, or in default of such person the 
Judge shall appoint the Registrar to act as guardian, and 
the action or matter shall thenceforth proceed as if the 
infant had named a guardian, and the name of the guardian 
appointed shall be entered according to the form in the 
Schedule, but no responsibility shall attach to the person 
so appointed guardian at the instance of the Judge. 



Married 109. In those cases to which the Married Woinen^s 

Property Acty 1890, does not apply, a married woman may 
sue by her next friend ; nevertheless she may sue or defend 
without her husband and without a next friend, on giving 
such security (if any) for costs as the Judge may require, 
and such leave may, in the discretion of the Judge, be given 
with or without the imposition of terms at the trial, or at- 
any time during the course of the action or matter. 



Appointment 110. When a married woman sues or defends by a next- 
of next friend friend, she shall procure the attendance of a person to act 

Ox TYiJim^ri 

woman. ^s next friend, who shall give the same undertaking and 

incur the same liability as the next friend of an infant 
plaintiff. 



Lunatics and 111. In all cases in which lunatics and person of unsound 
persons of mind not so found by inquisition might respectively hereto- 
• fore have sued as plaintiffs or would have been liable to be 
sued as defendants in any action, they may respectively sue 
as plaintiffs in any action by their committee or next friend 
according to the practice of the Supreme Court, and may in 
like manner defend any action by their committees or 
guardians appointed for that purpose. 
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112. In all actions or matters to which any infant or Order 16. rr. 



112. 



persoji of unsound mind, whether so found by inquisition or . 
not, or person under any other disability, is a party, any Persons under 
consent as to the mode of taking evidence or as to any disability, how 
other procedure given by the next friend, guardian, com- ^an be given, 
mittee, or other person acting on behalf of the person under 
disability shall, with the consent of the Court or a Judge, 
have the same force and effect as if such party were under 
no disability and had given such consent. 

Order 17. rr.. 

ORDER 17.— PARTNERS. • 113-116. 

113. Any two or more persons claiming or being liable Partners may 
as partners may sue or be sued in the name of the respect- ^^^ ^^^^^ ° 
tive firms (if any) in which such persons were partners at 
the time of the accruing of the cause of action. 

11 L When an action is commenced by or against parties ^^ demand 
in the name of their firm, the parties so suing or being sued places of 
or their solicitors shall, on demand in writing by or on residence of 
behalf of any opposite party, forthwith declare in writing the ^"^eclared in 
names and places of residence of all the persons who were writing. 
at the time of the accruing of the cause of action co- 
partners in such firm. If such parties or their solicitors 
fail to comply with the demand all proceedings in the action 
may be stayed upon such terms as the Court or a Judge 
may direct. 

115. Where persons are sued as partners in the name of Partners sued 
their firm, and the plaintiff desires to obtain judgment jji name of 
against each member of the firm, he shall, on the entry of where^judg- 
the plaint, state the names of the persons sought by him to ment against 
be made liable as partners in such firm, and shall attach to ®*^^ member 
the summons a notice, according to the form in the Schedule, desired, 
that if sufficient cause be not shown at the trial the Judge 

may order judgment against all the persons whose names 
have been so given ; and the Judge may at the trial give 
judgment, if he thinks fit, against all the persons whose 
names have been inserted in such notice, and who shall 
have been served with the summons and notice in the 
manner and within the time in which an ordinary summons 
should be served. 

116. Any person carrying on business in the name of a Where busin- 
firm apparently consisting of more than one person may be ^^ of firm is. 
sued in the name of such firm. one person. 
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Orderis^ rr. ORDER 18.— ADMINISTRATION AND EXECUTION" 
^ OF TRUSTS. 

Heir-at-law, 117. In any case in which the right of an heir-at-law or 

^^^L°^^^"li^^ the next of kin or a class shall depend upon the construct- 
unknown how ion which the Judge may put upon an instrument, and it 
represented, shall not be known or shall be difficult to ascertain who is 
or are such heir-at-law or next of kin or class, and the 
Judge shall consider that in order to save expense or for 
some other reason it will be convenient to have the questions 
of construction determined before such heir-at-law, next of 
kin, or class shall have been ascertained by means of in- 
quiry or otherwise, the Judge may appoint .some one or 
more proper persons appearing to him on such evidence as 
he shall think sufficient to have a presumptive or primd 
facie claim to be regarded as heir-at-law, or one of the next 
of kin, or other class in question, to represent such heir-at 
law, next of kin, or class, and the judgment of the Judge 
in the presence of such persons shall be binding upon the 
heir-at-law, next of kin, or class, so represented. 

Where residu- 118. Any residuary legatee or next of kin entitled to a 
Ary legates or ju(jgment or order for the administration of the personal 
need not be estate of a deceased person, may have the same without 
served. serving the remaining residuary legatees or next of kin. 

Other legatees 119. Any legatee interested in a legacy charged upon 

titled^to iudif- ^®*^ estate, and any person interested in the proceeds of real 

ment need not estate directed to be sold, and who may be entitled to a 

he served. judgment or order for the administration of the estate of a 

deceased person, may have the same without serving any 

other legatee or person interested in the proceeds of the 

estate. 

Co-residuary 120. Any residuary devisee or heir entitled to the like 
need not be judgment or order, may have the same without serving any 
co-residuary devisee or co-heir. 

Other cestuis 121. Any one of several cestuis que trust under any deed 
que trust need ^^ instrument entitled to a judgment or order for the 
execution of the trusts of the deed or instrument, may have 
the same without serving any other cestui que trust. 

Judgment 122. Any executor, administrator, or trustee entitled 

t^tee ^c. thereto may have a judgment or order against any one 
legatee, next of kin, or cestui que trust for the administra- 
tion of the estate or the execution of the trusts. 



Digitized by 



Google 



ADMINISTRATION AND TRUSTS. 221 

123. The Judge may require any person to be made a ^^^f ^A^a^^' 
party to any action or matter, and may give the conduct of __JllI__l_ 
the action or matter to such person as he may think fit, and Persons may 
may make such order in any particular case as he may be made 
think just for placing the defendant on the record on the ^^ ^^^' 
same footing in regard to costs as other parties having a 

common interest with him in the matters in question. 

124. Wherever, in any action for the administration pf Notice of jud^- 
the estate of a deceased person or the execution of the ^^^^ ^^^ ^ 
trusts of any deed or instrument, or for the partition or sale 

of any hereditaments, a judgment or an order has been 
pronounced or, made, the Judge may direct that any persons 
interested in the estate or under the trust or in the here- 
ditaments, shall be served with notice of the judgment or 
order ; and after such notice such persons shall be bound by 
the proceedings, in the same manner as if they had 
originally been made parties, and shall be at liberty to 
attend the proceedings under the judgment or order. Any 
person so served may, ut the next sitting of the Court, after 
such service, or by leave of the Judge at any subsequent 
sitting, apply to the Judge to discharge, vary, or add tp the 
judgment or order. 

125. Where it shall be necessary to serve any parties Notice to 
with the notice mentioned in the last preceding rule, the parties how 
same shall be issued by the Registrar, to the bailiff who ^^^ ' 
shall serve the same, and upon such notice the party served 
therewith may attend the proceedings under the judgment 

or order. 

126. Notice of a judgment or order on an infant or where parties 
person of unsound mind not so found by inquisition shall an infant or 
be served in the same manner as a summons in an action, "'^a*!^- 

127. In any action or matter to execute the trusts of a When heir-at- 

will it shall not be necessary to make the heir-at-law a Jaw need not 

_^ be a party, 

party. ^ ^ 

128. If in any action or matter it shall appear to the Where no legal 
Judge that any deceased person who was interested in the representative 
matter in question has no legal personal representative, the 

Judge may proceed in the absence of any person represent- 
ing the estate of the deceased person, or may appoint some 
proper person to represent his estate for all the purposes of 
the action or matter on such notice to such persons (if any) 
as the Judge shall think fit, either specially or generally by 
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O-ider 18. rr. public advertisement, and the order so made, and any 

order consequent thereon, shall bind the estate of the 

deceased person in the same manner in every respect as if 
a duly constituted legal personal representative of the 
deceased had been a party to the action or matter. 

Executor or 129. In any action or matter for the administration of 

Administrator ^^^ estate of a deceased person, no party other than the 

on claim of executor or administrator shall, unless by leave of the 

person not a Judge, be entitled to appear on the claim of any person not 

^^^y- a party to the action or matter against the estate of. the 

deceased person in respect of any debt or liability. The 

Judge may direct or give liberty to any other party to the 

action or matter to appear, either in addition to or in the 

place of the executor or administrator, upon such terms as 

to costs or otherwise as he shall think fit. 



Order 19. rr. ORDER 19.^AMENDMENT OF PARTIES. 

130, 131. 

Changjeof 130. Where an action or matter has been commenced in 

plaintiif. ^jj^ name of the wrong person as plaintiff or otherwise, or 

where it is doubtful whether it has been commenced in the 
name of the right person, the Court or a Judge, if satisfied 
that it has been so commenced through a hondjide mistake 
and that it is necessary for the determination of the real 
matter in dispute so to do may order such other person to be 
substituted or added as plaintiff or otherwise upon such 
terms, as to notice and otherwise, as may be just. 

^''defeatedb ^^^- ^^ action or matter shall be defeated by reason of 
misjomder or ^^^ misjoinder or nonjoinder of parties, and the Court or a 
nonjoinder of Judge may in every action or matter deal with the matter 
parties. ^ controversy so far as regards the rights and interests of 

the parties actually before him. The Judge may, at any 
stage of the proceedings, either upon or without the appli- 
cation of either party, and on such terms as may be just, 
order that the names of any parties improperly joined, 
whether as plaintiffs or as defendants be struck out, and 
that the names of any parties be added, whether plaintiffs 
or defendants, who ought to have been joined, or whose 
presence before the Court or a Judge may be necessary in 
order to enable him effectually and completely to adjudicate 
upon and settle all the questions involved in the action or 
matter. No person shall be added as a plaintiff suing 
without a next friend, or as the next friend of a plaintiff 
under any disability without his own consent ih writing 
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-fcliereto. Every person whose name is so added as def en- ^^fS \\k ""* 
cLant shall be served with a notice in manner hereinafter ~ 

TDaentioned, and the proceedings as against such party shall 
be deemed to have begun only on the service of such 
notice. 

132. Where it appears at the trial that a less number of Where too few 
persons have been made plaintiffs than by law required, the Sfai^Jiffs" 
name of the omitted person may, at the instance of either 

party be added by order of the Court or a Judge, on such terms 
as he shall think fit, and thereupon the action shall proceed 
in all respects as if the proper persons had been originally 
made parties ; and if such person shall, either at the trial or 
at some adjournment thereof, personally or by writing, 
signed by him or his solicitor, consent to become a plaintiff 
in manner aforesaid, the Court or a Judge shall then pro- 
nounce judgment as if such person had originally been 
made a plaintiff ; but if such person shall not consent to 
become a plaintiff in manner aforesaid, either at the trial or 
at the adjournment thereof, the action or matter shall be 
struck out. 

133. Where a person other than the defendant appears Change of 
at the trial, and admits that he is the person whom the ^®^®^^*'^*' 
plaintiff intended to charge, or ought to have charged, his 

name may be substituted for that of the defendant, if the 
plaintiff consents, and thereupon the action shall proceed in 
all respects as if such person had been originally named in 
the summons, and the costs of the person originally named 
as the defendant shall be in the discretion of the Judge. 

134. Where a party sues oris sued in a representative Where party 
character, but it appears that he ought to have sued or w^^Ji&ly sued 
been sued in his own right, the Court or a Judge may, at tative charac- 
the instance of either party, amend the proceedings accord- ter. 

ingly, and thereupon the action shall proceed in all respects 
as if the proper description of the party had been given in 
the summons. 



135. Where a party sues or is sued in his own right, but Where party 
it appears that he ought to have sued or been sued in a P^fif^* to have 
representative character the Court or a Judge may, at the representative 
instance of either party, amend the proceedings accordingly, character. 
and thereupon the action shall proceed in all respects as if 
the proper description of the party had been given in the 
summons. 
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Order 19. rr. 
136—141. 



136. Where the name or description of a plaintiff in the^ 
summons is insufficient or incorrect, it may be amended, at 
the instance of either party, by order of the Court or a- 
Judge, and thereupon the action shall proceed in all respects- 



Amendment 
of name or 

pfj^ntfif.^" ^ as if the name or description had been originally such as it 
appears after the amendment has been made. 



Amendment 
of name or 
description of 
defendant. 



137. Where the name or description of a defendant in 
the summons is insufficient or incorrect, it may be amended, 
at the instance of either party, by order of the Court or a- 
Judge, and thereupon the action shall proceed in all respects- 
as if the name or description had been originally such as it 
appears after the amendment has been made ; but if no 
objection is taken to the name or description the action may 
proceed, and in the judgment and all subsequent proceed- 
ings founded thereon the defendant may be named and 
described in the same manner. 



Iinproiier 138. In actions or matters by or against a husband, if a^ 

joinder or ^j£^ ^^ husband be improperly joined or omitted or if one 
husband or oi them be improperly substituted for the other, the sum- 
wife in action mons may at the trial be amended, at the instance of either- 
huslMknd* party, by order of the Court or a Judge, and thereupon 

the action shall proceed in all respects as if the proper 
person had been made party to the action. 



Where all 139. Where two or more persons are made defendants and 

have*no?*been ^^^^ ^^ them have not been served, the names of the defen- 
served. dants who have not .been served may, at the instance of 

either party, be struck out by order of the Court or a- 
Judge ; and thereupon the action shall proceed in all 
respects as if the parties whose names have not been struck 
out had alone been made defendants, or it may be adjourned 
for service upon any defendant not served. 



Tune to apply 140. Any application to amend may be made before the 

for amend- trial to the Judge, or at the trial to the Court, 
ment.. ^ 

Notice to an 141. Where a defendant is added or substituted, except 

afl^^'^orsub- where the defendant is substituted under Rule 133, an 

dant. ^ ^ ^^ order shall be drawn up, and, together with a copy of the* 

summons and a notice of the day upon which he is to attend 

at the Court, be served according to the rules as to servicer 

of ordinary summonses 
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ORDER 20.— CHANGE OF PARTIES. Order 20 rr. 

142 — ^145. 



142. An action or matter shall not become abated by wj^^n action 
reason of the marriage, death, or bankruptcy of any of the not to abate. 
parties, if the cause of action survive or continue, and shall 

not become ' defective by the assignment, execution, or 
devolution of any estate or title pendente lite ; and whether 
the cause of action survives or not, there shall be no abate- 
ment by reason of the death of either party between the 
verdict or finding of the issues of fact and the judgment, 
but judgment may in such case be entered notwithstanding 
the death. 

143. Where by reason of any event occurring after the Notice to be 
commencement of any action, therQ shall be an assignment, given to defen- 
creation, change, transmission, or devolument of the in- ofplaintiff's 
terest, estate, or title of any plaintiff in any action or matter title. 
before judgment, the person to or upon whom such interest, 

estate, or title has come or devolved may give notice thereof 
to the Registrar according to the form in the Schedule, with 
his name and address, together with an affidavit of the 
truth of the fact stated in such notice. And thereupon the 
Registrar shall cause a copy of such notice to be served by 
post upon the defendant in the action or matter, and a fur- 
ther notice that unless upon a day to be named therein he 
appears and shows cause against the same, the person to or 
upon whom such interest, estate, or title has come or de- 
volved will be substituted for, or made a joint plaintiff with, 
the plaintiff named in the original summons. 

144. Where by reason of any event occurring after the Notice to 
commencement of any action or matter, there shall be an plaintiff of 
assignment, creation, change, transmission, or devolution of fendant?tit1e. 
the liability, interest, estate, or title of any defendant in 

any action • or matter before judgment, the plaintiff or the 
defendant or the person to or upon whom such liability, in- 
terest, estate, or title has come or devolved may in like 
manner give notice to the Registrar, who shall take pro- 
ceedings thereon similar to those prescribed by the last 
preceding rule^ and a defendant may be substituted or 
added, as the case may be, in manner similar to that pro- 
vided in such rule for the substitution or addition of a 
plaintiff. 

145. Where by reason of any event occurring after the Change or 
commencement of any action or matter, and causing a transmission 
change or transmission of interest or liability, or by reason ^^^^^^^^t. 
of any person interested coming into existence after the 
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OrdCT20. rr. pommencement of the action or matter, it becomes necessary 

'__ or desirable that any person not already a party should be 

made a party, or that any person already a party should be 
made a party in another capacity, an order that the pro- 
ceedings shall be carried on between the continuing parties 
and such new party may be obtained, before or at the trial, 
on application to the Court or a Judge, upon an allegation 
of such change or transmission of interest or liability, or of 
such person interested having come into existence. 

Service of or- 146. An order obtained as in the last preceding rule 

or tians^^^ mentioned shall, unless the Judge shall otherwise direct, be 

flion of in- served upon the continuing parties, or their solicitors, and 

*«'«**• also upon each such new party, unless the person making 

the application be himself the only new party, and the order 

shall from the time of such service, subject nevertheless to 

the next two following rules, be binding on the persons 

served therewith, and every person served therewith who is 

not already a party to the action or matter shall be bound 

to appear at the trial, and in the same manner as if he had 

been served with a summons or petition. 

Variation of 147. Where any person being under no disability or 
order by per- under no disability other than coverture, or being under 
^sawStyl" ^^ *^y disability other than coverture but having a guardian 
ad litem in the action or matter, shall be served with such 
order as mentioned in Rule 144, such person may at or 
before the trial apply to the Judge or Registrar to discharge 
or vary such order. 



Variation of 
order by per- 
sons under 
disability. 



148. Where any person being under any disability other 
than coverture, and not having a guardian ad litem in the 
action or matter, is served with any order as mentioned in 
Rule 144, such person may before or at the trial apply to- 
the Judge to discharge or vary such order. 



Where person 149. When the plaintiff or defendant in an action or 

procewi fails to M^sitter dies, and the cause of action survives, but the person 

appear on entitled to proceed fails to appear on the return-day, the 

return-day. ^j^g^\ ^g^j ]yQ adjourned or judgment may be entered for the 

defendant, or (as the case may be) for the person against 

whom the action or matter might have been continued ; and 

in such case if the plaintiff has died execution may issue, as 

hereinafter provided by these rules. 

Alteration of 150i Where a plaintiff or a defendant is substituted or 
chSnge of added under any of the rules of this Order, all subsequent 
parties. proceedings shall be carried on under the altered title. 
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ORDER 21.— REMITTED ACTIONS Order 21. rr. 

151 — 154. 



151. Where a Judge of the Supreme Court orders a cause Actions of oon- 
-to be tried in a County Court under section 50 of the Act, t^^b^^u!^*" 
the plaintiff shall, with the original process and the Judge's preme Court. 
order (or the copy thereof served upon him), lodge with the 
Registrar of the County Court named in such order a state- 
ment of the name, address, and occupation of himself p-nd 

of the defendant, and if no statement of claim have been 
•delivered, a statement of the particulars of his demand 
or cause of action, and as many copies of such last-men- 
tioned statements as there are defendants ; and thereupon 
the Registrar shall indorse on the writ the date of the 
lodgment thereof and of such statement. 

152. Unless the Judge of the County Court shall other- Time of trial. 
wise order, any cause so sent by order of a Judge of the 
Supreme Court, to be tried in a County Court shall be heard 

at the next sittings of such County Court, and the Regis- 
trar shall give notice of the day appointed for the hearing 
to the parties or their practitioners, by post or otherwise, 
ten days before such day, and where a statement of the 
particulars of the plaintiff's demand or cause of action shall 
have been lodged, shall, with the notice, send to the de- 
fendant, or to each of the defendants if more than one a 
copy thereof, sealed with the seal of the Court. 

153. Where any action of tort is remitted by order of a Action of tort 
Judge of the Supreme Court under section 51 of the Act to Jh^gupreme 
be tried in a County Court, the plaintiff shall, at whatever Court, 
stage of the proceedings such order is made, with the 

original process and the Judge's order (or the copy thereof 
served upon him), lodge with the Registrar of the County 
Court named in such order a statement of the names, 
addresses, and descriptions of himself and of the defendant, 
and a concise statement in writing, signed by himself or his 
practitioner, of his cause of action, and as many copies 
thereof as there are defendants ; and thereupon the Regis- 
trar shall indorse on the process the date of the lodgment 
thereof and of such statement. 



. 154. Unless the Judge of the County Court shall other- Time of trial 
wise order, any action of tort so remitted by order of a 
•Judge of the Supreme Court to be tried in a County Court, 
shall be heard at the next sittings of such County Court, 
And the Registrar shall give notice of the day appointed for 
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Order 21. rr. the hearing to the parties or their practitioners, by post oi' 
otherwise, ten days before such day, and shall, with the no- 
tice thereof, send to the defendant, or to each of the 
defendants, if more than one, a copy of the statement of the 
plaintiffs cause of action, sealed with the seal of the Court- 
Notice of . 155. Where, in any action for libel or slander remitted 
special ^fence iinjjer section 51 of the Act to be tried in the County 
IJc^ 1890.^^^^^ Court, the defendant intends to avail himself of the 
Wrongs Act 1890, he shall give notice in writing of such in- 
tention, signed by himself or by a practitioner engaged on 
his behalf, to the plaintiff and the Registrar six clear days- 
at least before the day appointed for the trial of the action^ 

Order 22. rr. ORDER 22.— EVIDENCE. 

156—161. 

Service of 156. The original summons to compel the attendance of 

wi^esws ^ ** witness must, in all cases, be signed and sealed by the 
Registrar, and must be served personally. 

Subpoena rfttce« 157. In a summons containing a clause requiring the? 

tecum. production of books or papers, the name of one witness only 

shall be inserted, excepting in the case of co-partners, when 
all the members of the firm may be included in one* 
summons. 



Number of 
^vitnesses in 
one summons. 



158. In other cases any number of witnesses may be in- 
serted in the summons, and in the copy of the summons 
served the name of the witness to be served only need be 
inserted. 



Time of ser- 
vice. 



159. It shall be sufficient if a summons to a witness be 
served a reasonable time before the day of the trial. 



Evidence to be 
taken orally. 



160. Except where otherwise provided by the Act or 
these rules, the evidence of witnesses shall be taken orally 
on oath according to the former practice on the trial of 
actions. Where by these rules evidence is required or per- 
mitted to be taken by aflfidavit such evidence may be taken 
orally on oath if the Judge or Registrar shall at the hearing" 
of any a'pplication so direct. 



Exi^nses of 
witness. 



161. If any witness who has been summoned to attend 
shall, before he is sworn, request the Judge to fix the 
am9unt to be paid to him as a witness, the Judge shall do 
so, and no witness shall be compelled to give his evidence 
until the amount so fixed shall have been paid to him, or 
security given to the satisfaction of the Judge. 
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162. Where an instrument which may be legally stamped Order 22. rr. 
after its execution is produced as evidence, and the same ~ 



:shsA\ be unstamped or insufficiently stamped, it shall not be An unstamped 
received in evidence until the party desirous of giving the Sx-^'^^^i^ 
instrument in evidence shall produce to the Court the re- stamped in- 
ceipt of the Registrar for the amount of the unpaid duty, strument to be 

and of the penalty payable by law on stamping the same, §iven m evi- 

% n . -i n 1 Qence only 

-and oi the sum oi one pound. where receipt 

of Registrar 

163. All documentary evidence taken at the trial of any for unpaid 
action or matter may be used in any subsequent proceed- alty^is pro^" 
ings in the same action or matter. duced. 

Documentary 

164. Where any documents are produced to the Court ^^.^^®"^ *''* 
from proper custody, they shall be read without further Documents 
proof, if they appear genuine, and if no objection be taken produced from 
thereto ; and if the admission of any document so produced to^read. ^ 
be objected to, the Judge may adjourn the hearing for the 

proof of the documents, and the party objecting shall pay 
the costs caused by such objection, in case the documents 
,shall afterwards be proved, unless the Judge shall otherwise 
-order. 

165. If a party desires to use at the trial an affidavit by Notice where 
<any particular witness, or an affidavit as to particular facts, Jise^^^^^ *^ 
lie may do so provided that live clear days before tlie hear- davit. 

ing he give a notice, with a copy of such affidavit annexed, 
to the party against whom such affidavit is to be used ; and 
unless such last-mentioned party shall within two clear days 
give notice to the other party that he objects to the use of 
such affidavit, he shall be taken to have consented to the 
use thereof, unless the Judge shall otherwise order ; and 
the Judge may make such order as he thinks fit as to the 
•costs of or incidental to any such objection. 

166. Affidavits and depositions shall be read as the Affidavits evi- 

levidence of the person by whom they are used. dence of person 

^ "^ "^ usmg them. 

EVIDENCE ON COMMISSION. 

167. Where an order or commission to examine witnesses Application 
is required by any party to any action, an application for for commis- 
such order or commission may be made under section 4 of ^^^^' 

the Evidence Act 1890. 

168. The costs of such application and of the order and Costs of evi - 
proceedings thereon shall be costs in the cause, unless ^^^c? ^n com- 
otherwise directed either by the Judge making such order 
•or by the Jlidge before whom the trial may be heard. 



mission. 
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Older 23. rr. ORDER 23.— HEARING AND TRIAL OF ACTIONS. 

169—174. 



-.. - r 169. Unless otherwise ordered a list of cases and matters, 
be prepared. ^^^ *rial shall be made out by the Registrar in the following; 
order : — 

(1) Jury cases. 

(2) Cases remitted by the Supreme Court. 

(3) Cases under ^20. 

(4) Cases between £20 and £50. 

(5) Cases between £50 and £250. 

(6) Cases over £250. 

(7) Cases under section 121 of the Act. 

Order of hear 170. Actions will \ye heard in the order in which they 
ing cases. stand in the list, unless the Court or a Judge otherwise 
orders. 

Procedure.. 171. Tlie proceedings at the trial shall be conducted as 

prescribed by the Act. 

Right to begin ^'^2. Upon the hearing of actions and trials of issues the 
and addresses right to begin shall be the same as in the Supreme Court, 
^ ^^ th ^^- *^^ *^® pa^^y who begins shall be allowed at the close of 
ingsand trials his case to address the Court or jury a second time, for the 
purpose of simiming up the evidence, if his opponent does 
not announce any intention to adduce evidence, and the 
opposite party shall be allowed to open his case and also to 
simi up the evidence (if any), and the right to reply shall be 
the same as in the Supreme Court. Provided that if per- 
sons having the same interest are represented by different 
counsel, it shall be in the discretion of the Court to allow 
one or more of such counsel to address the Court or jury or 
to take part in the examination of witnesses. 

Adjournment 173. When anything required by the practice of the 
to enable partv Court to be done by either party, before or during the 
rules. trial, has not been done, the Judge may, in his discretion^ 

and on such terms as he shall think fit, adjourn the trial to 
enable the party to comply with the practice, and may in 
all cases from time to time adjourn any trial or further trial 
or consideration of any cause in such manner and on such 
terms (if any) as to payment of costs or otherwise as to the 
Judge may seem fit. 

Disallowance 174. The Judge may in all cases disallow any questions 
of vexatious put in cross-examination of any party or other witness 
questions. which may appear to him to be vexatious, and not relevant 

to any matter proper to be inquired into in the cause or 

matter. 
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175. Where at the trial it shall appear that an action for ^^^^^ 23. rr. 
the same cause at the suit of the same plaintiff is pending in *^~ ' 
any other Court of Record, the Judge may order the trial Action ijend- 
to stand adjourned to a certain day, and unless before such j^fif in another 
day the action in such other Court shall have been discon- c^J^, ^^ ^*™^ 
tinned, the action shall be struck out. 

176. At the trial the Judge may try the whole matter of Greneral juris- 

the action and give judgment thereon, or grant any relief, diction of 

1 t If* Oourt on trial 

redress, or remedy, or may make any order, or give any ^f action. 

direction, or order any accounts* to be taken which he may 

consider necessary to enable him to give a final judgment, 

and may also make such order as to costs as he may think 

fit. 

177. At the trial the Judge may make an order determi- Partial admin- 
ning any question or matter submitted pursuant to Rule 46, ^s*ra*^on. 

in any action for administration or for the execution of 
trusts without making an order for the general administra- 
tion of the estate or execution of the trusts. 

178. In any action or matter in which an injunction has Injunction, 
been, or might have been claimed, the plaintiff may, before application for 
or after the judgment, apply for an injunction to restrain 

the defendant or respondent from the repetition or con- 
tinuance of the wrongful act or breach of contract com- 
plained of, or from the commission of any wrongful act or 
breach of contract of a like kind relating to the same pro- 
perty or right, or arising out of the same contract ; and the 
Judge may, in addition to giving judgment for such damages 
and costs as the plaintiff may be entitled to, grant the in- 
junction, either upon or without terms, as may be just. 

179. Where at the trial it shall appear to the Judge that Absent parties 
there are claims, estates, titles, or rights, or any equitable "^^7 ^ *^^®** 
duties or liabilities which cannot be disposed of by reason 

of all the proper parties not being before the Court, the 
Judge may order such parties as may be necessary to be 
made plaintiffs or defendants, upon such terms as to ad- 
journment, notices, and costs as the Judge shall think fit. 

180. If a person not originally a party to the action who When a third 
has been served with a notice of counter or other claim does party does not 
not appear at the trial the Judge may proceed with the ^^^^ ** 
trial notwithstanding, and give such judgment or make such 

order as may be just against the person so served and not 
appearing, or may adjourn the trial and give such directions 
and make such order as to costs as he shall think fit. 
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^rder 23. rr. 181. Where in any action a set-ojff or counter-claim is 

1_ established or set up, the Judge may, if the balance is in 

JuSgnient favour of the defendant, give judgment for the defendant 
may be given fQj. such balance, or may otherwise adiudge to the defendant 

for Ddilfliiioe • . •/ o 

found due to s^^h relief as he may be entitled to upon the merits of the 
defendant. case. 



Parties to 182. Upon the day on which the summons is returnable, 

^OTtrial^^**^^ all parties shall come to the Court prepared, so far as the 
nature of the case will admit, with evidence to enable the 
Court to try the whole matter of the action upon the merits, 
and then to determine the same by a final order, or to make 
such order, or to give such directions for adding parties to 
the suit for making inquiries, taking accounts, realizing 
assets, or doing any act which the Judge may consider 
necessary to enable him to make a final order. 

Defendant 183. At the close of the opening of the plaintitifs case, 

"^*^ d^to t t ^^^ before any evidence is taken, the defendant shall, if 
his defence. called upon by the Judge to do so, by himself or the advo- 
cate appearing for him, give a concise statement of his 
defence to the action, and of the points upon which he 
relies, and he shall not, except by leave of the Judge, be at 
liberty to enter upon or to give evidence as to any other 
matters than those included in the defence and points so 
stated, and the provisions of this rule shall, mutatis 
iriutandis, apply to defences to counter-claims. 

This rule does not apply to County Court cases reheard in the Su- 
preme Court {Slack v. Terry ^ 5 A.L.T. 167). 

A defendant stating his defence imder this rule is limited in his 
evidence to the matters included in the defence so stated and he can 
not set up any other defence without the leave of the Court (Bowse 
V. Glowry, 8 V.L.R. (L) 280, 284, ptr Higinhotham, J.) 

Adjournment 184. Where the Court shall order any action or any 
to have case question of fact, or any question as to the amount of 
damages, to be tried by jury, the Court shall adjourn the 
hearing, and appoint a time for the trial of such question by 
jury ; ahd thereupon the practice shall be in all respects the 
same as in actions where either party has required a jury, 
including the power to direct a new trial when necessary. 

Record for 185. Where the Court shall order any question of fact, or 

trial. g^j^y question as to the amount of damages, to be tried by a 

jury, the Judge may, if he think fit, reduce the question 

into writing, and the same shall be called the " Record for 

Trial. 
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ORDER 24.— JURIES. Order 24 rr. 

186 — 18/. 

186. Notice that a jury is required to try any action ^^7T^^ , , . , 
must be delivered, together with the fee of one pound ster- by jury. 
ling, to the Registrar ten days before tlie return-day of the 
summons, and the notice must be given to oisent by post 

to the opposite party three days before such return-day ; but 
where the jury is required by the plaintiff, he may insert on 
the summons " For trial by jury," and in that case no fur- 
ther notice to the defendant will be necessary ; and when 
the defendant requires a jUry to try the action, he may in- 
sert in the notice of defence or special defence (if any) the 
words " For trial by a jury," and in that case no further 
notice to the plaintiff will be necessary ; but in every case 
in which a jury is required by either party, the party 
requiring a jury must give the notice hereinbefore provided 
iind pay the fee to the Registrar. 

187. The last preceding rule will not apply when the when jury is 
Judge, on the application of the party or otherwise, directs directed by 
any action or any issue of fact to l^e tried by a jury, but he ' ""^T^* 
may in such case give such directions as the exigency of each 

case may require. 

ORDER 25.— APPLICATIONS FOR NEW TRIALS Order 25. rr. 
AND TO SET ASIDE PROCEEDINGS. ^^' 

188. An application for a new trial, or to set aside pro- Application 
ceedinffs, maV be made either to the Court or to a Judee in for new trial 

or to set asici6 

Chambers, and may be made at tlie trial if both parties be proceedings. 

present ; if application be not made at tlie trial notice in 

writing, setting out the grounds thereof, must be left with 

the Registrar with a copy to be transmitted to the Judge, 

and a copy of such notice must be served upon the opposite 

party in actions of ejectment within fourteen clear days, and 

in all other actions within seven clear days after the day of 

trial, or the day upon which the proceedings sought to be 

set aside were taken. 

A judge has no power to grant a new trial unless it be asked for in 
the notice of motion {Power v. Fairhairn, 1 V.L.R. 118). The 
power to grant a new trial under the statute is not interfered with 
by this rule which is merely a directory rule of practice, therefore 
notwithstanding the omission to give the notice required by the rule 
the judge has jurisdiction to entertain an application for a new trial 
\Carter v. Smith, 24 L.J.Q.B. 141). 

A new trial may be granted at any len^h of time after the hear- 
ing {Reg V. Biiulon cxparte CaimM 5 V. L. K. 93). 
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Order 25. rr. 189. No notice of application for a new trial, or to sefc 

1^ aside proceedings, shall operate as a stay of proceedings,. 

Application unless the Judge shall so order ; but if any money paid inta 

for new trial or Court under any execution or order in the action shall not- 

pr(>^^iiiM have been paid out when such notice in writing shall be 

not a stay of given to the Registrar, the Registrar shall retain the same,. 

proceedings. ^^ abide the event of such application, or until the Judge 

shall otherwise order ; and if no such application be made 

or if made be dismissed the money shall be paid over to the 

party in whose favour the judgment, verdict, or order has 

been made. 

Application to 190. If the application be to the Court, it shall be upon 
^mmons'^'''^ notice. If the application be to the Judge in Chambers, 
then it shall be made upon summons, in which shall be set 
out or to which shall be annexed the grounds of the appli- 
cation ; and such summons shall be deemed to be notice in 
writing under the preceding rules, and shall be served 
within the same time and in the same manner ; and if such 
notice be not given in manner aforesaid, or such application 
be not made at the Court mentioned in the notice, no 
application for a new trial or to set aside proceedings shall 
be subsequently made, unless by leave of the Judge, and on 
such terms as he shall think fit. Provided that this rule 
shall not apply to cases falling within the provisions of 
section 86 of the act. 

Apphcationto 191 Whether the application be upon notice or upon 
be on atiiuavit 

' summons, it shall be supported by on affidavit, setting out 

the facts upon which the application is based, a copy of 

which affidavit shall be served upon the opposite party with 

the notice or summons. 

A new trial not 192. A new trial shall not be granted on the ground of 
allowed in oer- . j. .. i* xi_ • j • • • x- ir 

tain cases. misdirection, or of the improper admission or rejection of 

evidence, or of the ruling of the Judge that the stamp upon 

a document is sufficient, or that a document does not require 

a stamp, unless in any such case, in the opinion of the Court 

or a Judge, some substantial wrong or miscarriage has been 

thereby occasioned. 

On what 193. A new trial may be granted on the ground of the 

application discovery of fresh evidence when it is shown to the satis- 
may in general faction of the Court that such evidence can be adduced and 
of w^Tth*'^^ that through no default of the applicants the evidence was 
Court must be unknown to him at the time of the trial, and that if the 
satisfied before evidence had been adduced at the trial it ought, if believed, 
granting it. ^^ have altered in some substantial particular the decision 
of the Court or jury. 
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Where the County Court Judge is dissatisfied with the verdict Order 25. rr, 
the Supreme Court will not interfere {Cooper v. Higgins, 2 A.L.T., 1^^ — 1^« 
8 ; Walker v. Oraham, 3 A.L.T. 75). ' ' 

Though sec. 96 of the statute, gives the judge power as often as he 
shall think fit to order a new trial upon such terms as he shall think 
reasonable yet his power to grant a new trial apart from the above 
rule is subject to the same limitations as the Full Court exercises in 
granting a new trial of a case tried before a Supreme Court judge 
{Mtirtagh v. Barry, 24 Q.B.D. 632). 

194. When it appears that the applicant for a new trial Special 

was an infant or a lunatic at the time of the trial, the f^ii^tiorTfor 

application may also be granted on the ground of fraud or re-hearing in 

collusion, or on the ground of negligence or other misconduct ^^^ case of 

in the management or conduct of his case. Provided that if Junatics!^^ 

the application is made by the infant after coming of age, 

or by the lunatic after he has recovered his senses, on any 

such ground as mentioned in this rule, it must be ma(fe 

within a reasonable time after the facts on which he founds 

it came to his knowledge, the period of his disability being 

omitted. 

1 95. The Judge may make it a condition of granting a new New trial may 
trial, that it shall take place before a jury, although the j^^^^'^ * 
former trial did not take place before a jury, in all cases 

where such former trial might have been had before a jury. 

196. Where a plaintiff* desires to set aside a nonsuit or avail Nonsuit and 
himself of any points reserved in his favour, he shall proceed points re- 
within the same time, give the same notice, and be subject ^^^^ ' 

in all respects to the same conditions, and follow the same 
practice as though judgment had been given for the defen- 
dant. 

ORDER 26.— PAYMENT INTO AND OUT OF Order 26. rr. 
COURT. 

197. Where the defendant is desirous of paying money Payment into- 
into Court, pursuant to section 62, he shall pay the same ^o"'^- 

not later than five clear days before the return-day. Every 
such payment shall be taken to admit the cause or causes 
of action in the particulars of claim, unless the defendant 
shall, at the time of paying the money into Court, file with 
the Registrar a notice, together with as many copies thereof 
for service as there are plaintiffs, stating the part of the 
claim or cause of action in respect of which the payment is 
made, or stating that, notwithstanding such payment, the 
defendant denies his liability ; but no payment into Court 
with a denial of liability shall be permitted in any action or 
counter-claim for libel or slander. 
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Order 26. rr. 
198—201. 



198. The Registrar shall, immediately after any payment 
made pursuant to the last preceding paragraph, send to the 



Notice of pay plaintiff notice thereof, and when such payment is made in. 

mentinto part satisfaction of the plaintiff's demand, or with a denial 
of liability, shall also send therewith a copy of the notice 
prescribed by the last preceding paragraph. 



Court. 



Where pay- 
ment is late. 



199. The defendant may also at any time less than live 
clear days before the return-day pay money into Court, and 
notice thereof shall be given by the Registrar to the plain- 
tiff in accordaace with the last preceding paragraph ; but 
the defendant shall not be permitted, to give a notice deny- 
ing liability at the time of such payment. Where money 
is paid into Court less than five clear days before the return- 
day, or where it is in any case paid in without costs, the 
Court may in its discretion, if the plaintiff accepts it in 
satisfaction, order the defendant to pay such fees and costs 
as the plaintiff may have properly incurred for work done 
and in attending the Court to obtain the order, but no 
hearing fee shall be charged. Where money is paid into 
Court without costs, if the plaintiff do not elect Ix) accept 
the money so paid in satisfaction, the plaintiff may proceed 
as if no such payment had been made, and, unless the Court 
shall otherwise order, the plaintiff shall be entitled to costs 
on such sum as he may recover, whether such sum be less 
than the sum paid into Court or not. 



Acceptance of 200. If the plaintiff elect to accept, in full satisfaction of 
amount paid \^{^ claim, including costs, such money as shall have been 
tion of claim. P^^^^ ^^^ Court by the defendant, whether the same has 
been paid in in due time or not or with or without a notice 
of denial of lial)ility, and shall send to the Registrar and 
to the defendant or his practitioner, by post, or otherwise, 
a written notice, stating such acceptance, within such 
reasonable time before the return-day as the time of pay- 
ment by the defendant has permitted, the action shall 
abate, and the plaintiff shall not be liable to any costs 
incurred by defendant after receiving such notice. But in 
default of such notice from the plaintiff the action may 
proceed. 



Payment in 
remitted ac- 
ition of libel. 



201. Where a defendant, in an action of libel remitted 
under section 57 of the Act, pays money into Court under 
section 5 of the Wrongs Act 1890, the last two preceding 
rules shall apply to and be observed with reference to such 
payment into Court, so far as they are applicable. 
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202. A plaintiff may, one clear day before the return-day, ^^^ |^ ^' 
pay money into Court in satisfaction of a counter-claim, ~ 
subject to the like conditions as to costs and otherwise as Payment by 

upon payment into Court by a defendant. plaintiff in 

■^ ^ •' "^ answer to a 

counter-claim, 

203. Where a defendant pays money into Court in order In certain 
that he may rely on the defence of tender, and the plaintiff ^^i^^i^ tolbe 
does not accept in satisfaction of the action the sum so paid retained. 
into Court, the money shall not be paid out until after the 
judgment, and any costs which shall have been awarded to 

the defendant shall l)e deducted therefrom and paid to the 
defendant. 



204. Where a defendant pays into Court a sum less than Money paid in 
the amount claimed with a notice of denial of liability, and tliUv ^nLd 
the plaintiff does not accept the same in full satisfaction, 
the money shall not be paid out until after the trial and 
judgment ; and if the plaintiff recovers less than the amount 
paid into Court, the amount paid into Court shall be ap- 
plied, so far as is necessary, in satisf -action of the plaintiff's 
claim, and the balance (if any) shall be paid to the de- 
fendant unless the Court otherwise orders. If the defendant 
succeeds, the whole amount shall be repaid to him unless 
the Judge otherwise orders. 



205. Money paid into Court, whether under a judgment Am)ropriation 
or order shall be appropriated first in satisfaction of the andpajnnent 
Court fees and costs and afterwards in satisfaction of the mid into 
original demand ; and money paid into Court whether under Court, 
a judgment or order, or otherwise, shall be paid out to 
plaintiffs or their practitioners on production of the plaint- 
note or the duplicate thereof, and to defendants or their 
practitioners on production of the copy of the summons 
served on the defendant. Money paid into Court by 
plaintiffs in replevin or under Rule 207 will be paid out to 
the applicant on proof to the satisfaction of the Registrar 
that the person applying for the same is entitled or au- 
thorized to receive the same. 



206. The rules of this Order as to paymeut into or out of When rules o 
Court shall not apply to any payment into or out of Court *Jj^^ ^®^ "^^ 
in pursuance of any order or direction made under the pro- 
visions of the 121st and the 126th sections of the Act. 
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Order 26. rr. 207. In any action or matter in which a sum of money 

^' has been awarded to or recovered by an infant, the Judge 

Payment into may at or after the trial order that the whole or any part 
Court, and in- of such sum shall be paid into Court to the credit of an ac- 
moneys^* count intituled in the action or matter ; and any sum so 

awarded to or paid into Court may either be invested, or be paid from 
recovered by ^jj^^ to time out of Court to such person as the Judge may 
soiTof imsound direct, to be held and applied for the benefit of such infant 
mind. or person of unsound mind in such manner as the Judge 

from time to time shall direct. 



Order 27. rr. ORDER 27.— PROCEEDINGS AT CHAMBERS. 

208—214. 
To whom ap. 208. All applications in reference to proceedings in 

pli<»tion8 Chambers must be made to the Registrar of the Court 

™* * having cognizance of the matter. 

Affidavitstobe 209. All affidavits or papers upon which it is intended to 
^^' move must first be filed with the Registrar and by him 

placed before the Judge. Where it may be necessary to 
expedite business, the papers may be forwarded by the 
Registrar to the Registrar of some other Court, where the 
Judge may then be acting. 

Where sums 210. Unless otherwise directed by a Judge, every sum- 
jetumable. mons shall be made returnable at the Court whence the 

summons was issued by the Registrar at 9.30 a.m. of a day 

on which the Court ^ill sit. 



What business 211. Except where otherwise expressly or impliedly pro- 
po^dofby ^^®^ by Statute or by the rules, a Judge in Chambers may 
Judge in dispose of such business as he thinks fit to dispose of there. 



Chambers. 212. Every summons returnable at Chambers shall set 

puSon^ *^ ^^* ^ plain and distinct terms the nature of the applica- 
tion to be made, and shall be signed and sealed by the 
Registrar of the Court in which the action, suit, or pro- 
ceeding is pending. 

Grounds of ap- 213. The grounds of the application shall be stated either 
phcation. upon the face of the summons or in an affidavit which shall 

be filed before the issue of the summons. 

Copies of 214. Copies of affidavits, intended to be used upon the 

^^^^*®**^^ hearing of any summons before a Judge must be served 

upon the opposite party before being used, and in sufficient 

time to enable the party served to answer, on affidavit, any 

statement which he intends to contest. 
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ORDER 28.— AFFIDAVITS. Order 28^ rr. 



215. Every affidavit shall be intituled in the action or 



matter in which it is sworn but in every action in which how intituled. 
there are more plaintiffs or defendants than one it shall be 
sufficient to state the full name of the first plaintiff and 
defendant respectively with the addition of the words " and 
another " or " and others " as may be. Every affidavit 
jsw^om in an action shall bear the year and number of the 
Action. 

216. Every affidavit shall be drawn up in the first person To be drawn 
and divided into paragraphs numbered consecutively and "P ^" ^P^ ^^' 
every such paragraph shall be confined as nearly as may be divided into 
to a distinct portion of the subject. paragraphs. 

217. Every affidavit shall state the description and true Description 

place of abode of the deponent. and true place 

■^ ^ of abode of de- 

218. Unless with leave of the Court or a Judge which stated. 
may be applied for by any party when tendering an affidavit Except on in- 
in evidence and unless when otherwise expressly or im- terlocutory 
pliedly provided by the rules affidavits shall be confined to a^LTit^to be 
such facts as the deponents are able of their own knowledge confined to 
to prove except on interlocutory applications on which ^^^^ deponent 

•» i^ X can Drove or 

statements as to a deponent's information and belief or his his own know- 
belief only with in each case the grounds of his belief may ledge. 
be admitted. 

219. When an affidavit is made by two or more deponents The names of 
the names of the several persons making the same shall be makinl/affida- 
inserted in the jurat. Provided that if the affidavits of all vit to be in- 
the deponents be taken at one time by the same officer it serted in jurat. 
shall be sufficient to state that it was sworn by both or all 

of the " above-named " deponents. 

220. Every original affidavit shall be stamped with a Every original 
proper fee-stamp and shall except as by leave of the Court *^^*^^j *^ 1*® 
or a Judge or as by the rules otherwise provided be filed filed or depo- 
in the Registrar's office before it is used. There shall be sited with Re- 
appended to every affidavit a note showing on whose behalf Sfg^e of being^ 
it is filed and no affidavit shall be filed or used without such filed. 

note unless the Court or a Judge shall otherwise direct. Note to be ap- 
When an original affidavit has been previously filed an ^g ^^ who»e 
office copy duly authenticated with the seal of the office may behalf filed. 
in all cases be used in the place of the original. 

Scandalous or 

221. The Court or a Judge may order any matter which irrelevant 
is scandalous or irrelevant to be struck out of any affidavit, stmck out. 
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Order ^. rr. 222. When an aflSdavit is sworn by any person whcr 
"" • appears to the officer taking the affidavit to be blind or 
Affidavit illiterate the officer shall certify in the jurat that the affi- 

sworn by a davit was read in his presence to the deponent that the 
mg^o^o^^ deponent seemed perfectly to understand it and that he 
taking affida- made his mark or his signature in the presence of the officer. 
^^*'irtp^ ^^^ ^^ ®^^^ affidavit shall be used in evidence in the absence 
of such certificate unless the Court or a Judge is otherwise 
satisfied that the affidavit was so read over to .ajid appar- 
ently perfectly understood by such deponent. 



Ck)urt or Judge 223. The Court or a Judge may allow any affidavit to be 
nmy allow an ^ged notwithstanding any defect by misdescription of*parties. 
used notwith- ^^ otherwise in the title or jurat or any other irregularity 
standing irre- in the form thereof and may direct a memorandum to be 
gularitiea. made on such affidavit that it has been so received. 



Interlinea- 
tions, altera- 
tions, and era- 
sures in jurat 
or body of 
affidavit to be 
authenticated 



224. No affidavit having any interlineation alteration or 
erasure in the jurat or body thereof shall without leave of the 
Court ora Judge be used unless the interlineation oralteration 
other than by erasure is authenticated by the initials of the 
person taking the affidavit or if taken at any office of the 
Court either by his initials or by the stamp of that office 
nor in the case of erasure unless the words or figures 
appearing at the time of taking the affidavit to be written 
on the erasure are rewritten and signed or initialed in the 
margin of the affidavit by such person. 

Before whom 225. No affidavit shall be sufficient if sworn before the 
affidavits may solicitor actinff for the party on whose behalf the affidavit 

IS to be used or before any partner clerk or agent of such 

solicitor or before the party himself. 



or may not be 
sworn, 



Copy of affida- 226. A parting intending to use any affidavit not pre- 
vit not pre- viously Used shall serve a copy thereof within a reasonable 
be^served. time on every party against whom it is intended to be used 

or otherwise the same shall not be read without leave of the 

Court or Judge. 

227. Every document referred to as an exhibit in an 
affidavit shall be attached to the affidavit and referred to 
therein as attached and marked with a distinguishing letter 
or number and shall be identified by the officer before whom 
it is sworn. And every certificate on an exhibit referred 
to in an affidavit signed by the officer before whom the 
affidavit is sworn shall be marked with the short title of the 
action or with the title of the matter or an abbreviation 
thereof sufficient for identification. 



Documents re- 
ferred to as 
exhibits to be 
attached to 
affidavit refer- 
red to therein 
or marked. 
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228. When a copy of any document is attached to an ^^J ^ "^• 
affidavit and a question may arise as to the accuracy of the ' 
copy or the existence or authenticity of the original the When copy of 
party on whose behalf the affidavit is made may at the time %?*v"!i®?* ^® 
when the affidavit is tendered in evidence produce the affidavit the 
original for the purpose of being compared with the copy original m^ 
or being otherwise inspected by the Court or Judge and ^^^ffi^f^ 
the parties. is tendered in 

evidence. 

229. Whenever by virtue of the 62nd or the 63rd section Rules relating 
of the Evidence Act 1890 any person is permitted to make *o affidavits to 
a solemn affirmation or declaration or a promise and JSemn affir- 
declaration in lieu of an affidavit the preceding rules mations or 
relating to affidavits shall apply, mutatis mutandis, to such declarations, 
solemn affirmation or declaration or promise and declaration. 

ORDER 29.— INTERPLEADER BY DEFENDANTS. ^'^^ li "* 

230. Where the defendant in action brought by the Application 
assignee of a debt or chose in action has had notice that the by defendant 
assignment is disputed by the assignor, or any one blainiing jSLSOTram- 
under him, or in that or any other action for any debt, mons. 
money, goods, or chattels has had notice of any other 
opposing or conflicting claims to such debt or dboge in 

action, he may, within five days of the service of the sum- 
mons, apply to the Registrar for a summons against the 
assignor or the person making sttch conflicting claim, and the 
Registrar shall thereupon issue an interpleader summons 
calling on the .plaintifT and the assignor or claimant to 
appear before the Judge in order that the rights and claims 
of the parties may be determined, and upon the return-day 
of such summons the Judge may hear the case of the 
defendant and of the plaintiff in the action, and also of the 
assignor disputing such assignment or of the person maikints: 
such opposing or conflicting claim, and may give such judg- 
ment therein as shall finally determine the rights and claims 
of all parties, or if the Judge think fit he may order that a 
claimant shall be made defendant in the action either in 
lieu of or in addition to the original defendant. 

231. Where a defendant in an action broi^ht by the ^^^fo^'^b '° 
assignee of a debt or chose in action has had noMce as in ^i^^^m^ 
the last preceding rule mentioned, and thinks fit to pay the nay money into 
debt and costs into Court to abide its decision, he shall ^'"*» 
upon such payment into Court give to the Registrar the 

name of the person against whose dispute of the ass%nment 
or conflicting claim he desires to be protected, and the Re- 
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^9^9 ?QK "* gistrar shall thereupon issue a summons to such person to 

~ 1_ appear before the Judge in order that the rights and claims 

of the parties may be determined, and on the return-day of 
the summons the Judge may determine the* rights of the 
parties. 

Alleg^ed lien of 232. On any application for relief by way of interpleader 
be^ r^^t^^ the Judge may provide for the protection of any alleged 
lien of the defendant for charges or costs. 

In inter- 233. When in any interpleader proceeding it is necessary 

pleader pro- ^j. expedient to make one order in several actions or matters 
order may be pending in the Court such order may be made by the Judge 
made in se- before whom the interpleader proceedings may be taken and 
^«I«5taon8or gj^^ij ^ intituled in all such actions or matter. 

CJosts in inter- 234- The Court or a Judge may in or for the purposes of 

pJ^^er Pfo- any interpleader proceedings make all such orders as to 

deter^ned by ^^^^^ and all other matters as may be just. 

Court or 

Judge. 235. Evidence in interpleader proceedings in Chambers 

Evidence. may be given orally or by affidavit. 



Order 30 rr ORDER 30.— INTERPLEADER BY BAILIFF 
236. * ' UNDER SECTION 103 OF THE ACT. 

p . , . 236. Where any claim is made to or in respect of any 
claim goods or chattels taken in execution under the process of 

any County Court, or in respect of the proceeds or value 
thereof the claimant shall forthwith or within twenty-four 
hours after making his claim deliver to the bailiff, or leave 
at the office of the Registrar of the Court, a particular of any 
goods and chattels alleged to be the property of the claimant^ 
andthegroundsofhisclaim,orinthecaseof a claim for rent of 
the demand thereof, and for what period and in respect of what 
premises the same is claimed to be due, and the name, address, 
and description of the claimant shall be fully set forth in 
such particular ; and money paid into Court (if any) under 
the execution shall be retained by the Registrar until the 
claim shall have been adjudicated upon, and by leave of the 
Judge such particulars may, at any stage of the case, be 
amended, or by consent may be altogether dispensed with. 

Particular of Where a claimant delivered a particular of claim describing the 
claim. property as ''the goods and money seized by the warrant, the 

judge held the particular insufficient and refused to proceed further 
with the case. Held on appeal that the particular was sufficient 
{Richardson v. WtHght^ L.B. 10 Ex. 367). Where the judge refused 
to adjudicate on a claim, on the ground that the particular did not 
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clistinguiBh that portion of the soods seized to which the claimant Order 30. rr. 
Avas entitled it was held on appeal that he should have determined 237, 238. 
Tvhat part the claimant was entitled to and given judgment accord- 
ingly (i?. V. Stapleton, 21 L. J.Q.B. 18). 

The ground of the claim need not appear to be valid on its face ; Ground of 
therefore a claim to certain goods, statmg that they had been assigned claim. 
to the claimant by deed is sufficient, although it did not appear that 
the deed was good as against creditors {Reg, v. Richards, 28 L. J.Q. B. 
.351). A notice by tlfe claimant that the eoods ** Are and were my 
own property and not the property of R." does not comply with the 
rnle *{Gtulum, in re, 19 L. J.Q.B. 318). The decision of a judge with Address of 
respect to the sufficiency of the statement of the claimant's address claimant, 
is not conclusive, but subject to review {Exparte McFee, 23 L. J. 
Ex. 57). Where the claimant stated his address to be ** Elizabeth* 
-street" instead of *' Elizabeth-terrace" Islington it was held not to 
Tse calculated to mislead and that the statement of address was suf- 
ficient {ib), 

237. Interpleader summonses other than interpleader Issue of inter- 
summonses returnable before justices of the peace shall be mons on T^li- 
issued by the Registrar on the application of the bailiff cation of 
without leave of the Court, and may be made returnable l^il^^- 
"before the Judge sitting either in Court or in Chambers, 

•or any day fixed by the Registrar, and shall be served in 
the same manner as ordinary summonses not less than two 
clear days before the return-day, but by consent in writing 
indorsed on the summons, the same may be made returnable 
forthwith so soon as the same can be heard and service may 
by like consent be dispensed with. 

238. Where the claim to any goods or .chattels taken in BailiflE's costs. 
^execution, or the proceeds or value thereof, shall be decided 

4igainst the claimant, the costs of the bailiff allowed by the 
-Judge shall be retained by him out of the amount levied, 
unless the Judge shall otherwise order, but without pre- 
judice to the right of the execution creditor against the 
claimant for the sum so retained, if the Judge shall order 
the same to be paid by the claimant to the execu ion 
•creditor. 

When the Judge dismissed a claim and ordered the costs of the 
interpleader to be paid by the claimant, and the bailiff afterwards 
sold the goods, and paid into court the amount of the levy which 
was subsequently received by the judgment creditor, it was held 
that the DaiM had no right of action for his costs against the 
execution creditor {Bloar v. ffarston, 25 L.J. C.P. 36,15 C.B. 266). 

ORDER 31.— REPLEVIN. ^"^^4^' 

239. In actions of replevin, no other cause of action shall No other cause 
be joined in the summons. *^ ^ jomed. 
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^'^S-Su ^' ^^^* ^^ entering a plaint in replevin, the plaintiff must 

'__ specify and describe in a statement of particulars the cattle 

Particulars, or the several goods and chattels taken, and the distress or 
other taking of which he complains, and such statement- 
must be annexed to the summons. 



Mode of trial. 241. All actions of replevin in cases of distress for rent 
in arrear, or for damage-feasantf shall be- tried in a sum- 
mary way as other actions in the Court holden under the 
authority of the Act. 



Distress of 
rent. 



242. Where the distress is for rent, or for any other 
claim for which a distress may be lawfully taken, and the 
defendant succeeds in the action, if the defendant require^ 
the Court shall, if the action be tried without a jury, and 
the jury shall, if the action be tried with a jury, find the 
value of the goods distrained, and if the value be less than 
the amount of rent or otherwise of money in arrear, judg- 
ment shall be given for the amount of such value ; but if 
the amount of the rent or such other sum of money in 
arrear be less than the value so found, judgment shall be 
given for the amount of such rent or other sum of money, 
and may be enforced in the same manner as any other 
judgment of the Court. 



Da/mage 
feaiant. 



243. Where the distress is for darmtge-feasant, and the 
defendant is entitled to judgment for a return, if the plain- 
tiff require, the Judge shall, if the action be tried without 
a jury, and the jury shall, if the action be tried with a jury,, 
find the amount of the damage sustained by the defendant, 
and judgment shall then be given in favour of the defendant^ 
in the alternative, for a return, or for the amount of the 
damage so found. 



In other cases. 244. In all cases of replevin other than those arising out 
of a seizure by way of distress, the judgment for the defen- 
dant shall be for a return of the goods with or without 
costs. 



Order 32. 
245. 



ORDER 32.— PROCEEDINGS BY AND AGAINST 
EXECUTORS AND ADMINISTRATORS. 



Costs where ^ t-^- In actions by executors or administrators, if the 

plaintiflE fails, plaintiff fail, the costs shall, unless the Court shall other- 
wise order, be awarded in favour of the defendant, and shall 
be levied de bonis j/ropriis. 
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246. A party suing an executor or administrator may ^^^i_^^ ^^' 

charge in the summons, that the defendant has had assets, '__ 

and has wasted them, and he shall state in his particulars Particulars of 
the amount of assets alleged to have been left by the waste. 
<ieceased, and the manner in which the said assets have been 
wasted. 



247. In all cases where the defendant is so charged in the Judgment 
summons, if the Court shall be of opinion that the defendant ^^jTed *^*^^* 
has wasted the assets, the judgment shall be that the debt 

or damage and costs shall be levied de bonis testatorisy si, 
Ac, et si non, de bonis 2>ropriis ; and the non-payment of 
the amount of the demand immediately on the Court finding 
such demand to be correct, and that the defendant is charge 
able in respect of assets, shall be conclusive evidence of 
wasting to' the amount with which he is so chargeable. 

248. Where a defendant sued as an executor or adminis- Judgment 
trator admits his representative character, and only denies ^^tive ^^*' 
the demand, if the plaintiff prove it, the judgment shall be character is 
that the demand and costs shall be levied de bonis testatoris admitted. 
.si, &c., et si non, as to the costs, de bonis propriis. 

249. Where such defendant admits his representative Judgment 
character but denies the demand, and alleges a total or ^J^®**^. admin- 
partial administration of assets, and the plaintiff proves his assets is 
demand, and the defendant proves the administration alleged 
alleged, the judgment shall be to levy the costs of proving 

the demand de bonis testatoris, si, &c„ et si non de bonis 
propriis ; and as to the whole or residue df the demand, 
judgment of assets, quando acciderint ; and the plaintiff 
shall pay the defendant's costs of proving the administration 
of assets. 



250. Where such defendant admits his representative Judgment 
character, but denies the demand and alleges a total or ^Jj-atlcM^of ^ 
partial administration of assets, and the plaintiff proves his assets is not 
demand, but the defendant does not prove the administra- proved, 
tion alleged, the judgment shall be to levy the amount of 
the demand, if such amount of assets is shown to have 
come to the hands of the defendant, or such amount as is 
shown to have come to them, and costs de bonis testatoris, 
.si, &c., et si non, as to the costs, de bonis jyropriis, and as 
to the residue of the demand (if any) judgment of assets, 
*quando acciderint. 
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Order 32. rr. 251. Where such defendant admits his representative 
251—256. character and the plaintiffs demand, but alleges a total or 
Judgment partial administration of the assets, and proves the admin- 
where admin- istration alleged, the judgment shall be for assets quando 
as^s^is* ^^ <^cc'^'^^'^^} ^^^ the plaintiff shall pay the defendant's costs- 
proved, of proving the administration of assets. 

Judgment 252. 'V^ere such defendant admits his representative 

where admin- character and the plaintiff's demand, but alleges a total or 

proved and no partial administration of the assets, but does not prove the 

other defence administration alleged, and has not established any other 

established, ground of defence, the judgment shall be to levy the amount 

of the demand, if so much assets are shown to have come to 

the hands of the defendant, or such amount as is 'shown to 

have come to them, and costs, de bonis testatoris, si, &c., et 

si non, as to the costs, de bonis propriis, and as to the 

residue of the demand (if any) judgment of assets, quando 

acciderint. 

Judgment of 253. Where judgment has been given against an executor 
assets quando qj. admiiiistrator, that the amount to be levied upon assets 
of the deceased quando acciderint, the plaintiff or his 
personal representative may issue a summons in the form 
according to the Schedule, and if it shall appear that assets 
have come to the hands of the executor or administrator 
since the judgment, the Court may order that the debt, 
damages, and costs be levied de bonis testatoris si, &c., et si 
non, as to the costs de bonis propriis. Provided that it 
shall be competent for the party applying to charge in the- 
summons that the executor or administrator has wasted the 
assets of the testator or intestate, in the same manner as in 
Rule 246, and the provision of Rule 247 shall apply to such 
inquiry ; and the Court may, if it appear that the party 
charged has wasted the assets, direct a levy to be made as 
to the debt and costs de bonis testatoris, si, &c., et si non, de 
bonis jtropriis. 

Payment into ^^^' Where a defendant admits his representative charac- 
Court of plain- ter and the plaintiff's demand, and that he is chargeable 
tiflf's demand, ^j^jj ^j^y g^J^^ j^^ respect of assets, he shall pay such sum 

into Court, subject to the rules relating to payment into 

Court in other cases. 

Judgment in 255. In action against executors or administrators for 
other cases. which provision is not hereinbefore specially made, if the 

defendant fail as to any of his defences, the judgment sh'all 

be for the plaintiff as to his costs of disproving such defence,. 

and such costs shall be levied de bonis testatoris, si, &c., et 

si non, de bonis pro2yriis. 
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247 



ORDER 33.— RULES RELATING TO ACTIONS Order ^ rr. 

25o — 261. 



BROUGHT UNDER PART III. OF THE EM- 
PLOYERS' AND EMPLOYES' ACT, 1890. 

256. Save as herein is otherwise provided, the rules in Rules to apply 
force with respect to other actions brought in the County 

Court shall, so far as applicable, apply to all actions brought 
under the provisions of this Act. 

257. In all actions brought under the provisions of this Particulars of 
Act, the particulars of demand shall state in ordinary Ian- ^*^"^*"^- 
guage the cause of the injury, and the date at which it was 
sustained, and the amount of compensation claimed, and 

where the action is brought by more than one plaintiff the 
amount of compensation claimed by each plaintiff, and 
where the injury of which the plaintiff complains shall have 
arisen by reason of the act or omission of any person in the 
service of the defendant the particulars shall give the name 
and description of such person. 

258. A party who desires assessors to be appointed shall How assessors 
seven clear days at least before the reiurn-day, file anappli- are to be 
cation stating the number of assessors he proposes to be *^^ ^^ 
appointed, and the names, addresses, and occupations of the 

persons who may have expressed their willingness in writing 
to act as assessors. 

If the applicant, has obtained the consent of the other 
party to the persons named being appointed, he shall file 
such consent with his application. 

259. Where the application for the appointment of Where appli- 

assessors has been made by only one party to an action, the nation for 

assessors is 
Registrar shall forthwith forward a copy of the application made by one 

so made to the other party, who may then within two days partv only, it 

either file an application for assessors or file objections to ^ard^to the 

one or more of the persons proposed. other i)arty. 

260. Where separate applications are filed by the parties Where both 

no objection to the persons proposed shall be made by either parties pro - 

party, but the Judge may appoint from the persons named So^bjectfonto 

in each application one or more assessors, provided that in be allowed to 

such case the same number of assessors be appointed from Persons pro- 

nosed 
the names given in each of such applications respectively. 

261. The application for the appointment of assessors, to- Application to 
m • t ■m ' be lorwarQed 

gether with any objections made to the persons proposed, to the Judge, 
shall be forthwith forwarded by the Registrar to the Judge. 
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Order .S3, rr. 
262—267. 

If the Judgne 
grant the ap- 
plication for 
assessors, he 
shall appoint 
such of the 
persons pro- 
posed as he 
shall think fit, 
or may substi- 
tute other per- 
sons. 

Where no ap-, 
plication has 
been made, the 
Judg:e may 
appoint asses- 
sdrs. 

Where asses- 
sors shall fail 
to attend. 



262. Where the Judge shall grant any application for the 
appointment of assessors, he shall appoint such of the per- 
sons proposed for assessors as he may think fit, subject to 
the provisions herein contained, or in his discretion may re- 
ject one or more of those named in any application, and may 
in lieu thereof select and appoint one or more persons to act 
as assessors. 

263. Where no application for assessors has been made, the 
Judge may, if he think fit, appoint any one or more persons 
to act as assessors in the action before or at the day of 
hearing. 

264. If, at. the time and place appointed for the trial, all 
or any of the assessors appointed shall not attend, the Judge 
may either proceed to try the action with the assistance of 
such of the assessors (if any) as shall attend, or he may 
adjourn the trial generally or upon any terms which he may 
think fit, or he may appoint any person who may be avail- 
able, and who is willing to act, and who is not objected to, 
or, if objected to, is objected to on some insufficient ground ; 
or the Judge may try the action without assessors if he 
shall think fit. 



Remuneration 265. Every person nominated as an assessor shall receive 
of assessors, for each day's attendance in every action the sum of two 
pounds two shillings, . together with such further sum (if 
any) for his expenses as the Judge may order. 



Deposit on ap- 
plication for 
assessors of 
amount of 
their remune- 
ration. 



266. Every person requiring the Judge to be assisted by 
assessors shall, at the time of filing his application, deposit 
with the Registrar the sum of two pounds two shillings for 
each assessor proposed, and such payments shall be con- 
sidered as costs in the action unless otherwise ordered by 
the Judge. Provided that where a person proposed as an 
assessor shall have in writing informed the Registrar that 
he does not require his remuneration, no deposit in respect 
of such person shall be required. 



Remuneration 267. Where an action shall be tried by the Judge with 
of assessors ^^^^ assistance of any assessors in addition to or inde- 
by the parties pendently of any assessors proposed by the parties the 
but by the remuneration of such assessors shall be borne by the parties, 
J^dge. ^j. gmjjj q£ them as the Judge may direct. 
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268. If, after assessors have been appointed, the action ^^ ^- "^• 
;shall not be tried, the Judge shall have power to make an * 
^allowance to the assessors for any expense or trouble they Where action 
may have incurred by reason of their appointment, and no* tried, an 
-direct the payment to be made out of the sum deposited for be m^^* as- 
iiheir remuneration. This rule shall apply whether there be sessors by 
one or more assessors appointed. order of the 

269. The assessors shall sit in Court with the Judge and Duties of 
assist him when required with their opinion and special " 
knowledge, for the purpose of ascertaining the amount of 
compensation (if any) which the plaintiff is entitled to re- 
cover. 

ORDER 34.— PROCEEDINGS UNDER THE 5th AND ^ ^ ^^ 

Order 34. rr, 

6th clauses of SECTION 121 OF THE ACT AND 270-272. 
THE TRUSTS ACT 1890. 

270. All proceedings under the 5th and 6th clauses of Petition, 
-section 121 of the Act shall be commenced by filing a peti- 
tion with the Registrar. 

271. Where a trustee petitions under the said 5th clause Petition by 
for an order in any matter relating to the trust, he shall file "*^ 

his petition at the office of the Registrar, and leave thereat 
as many copies thereof as there are persons beneficially in- 
terested in the due execution of the trust, and he shall state 
in such petition his own name, address, and description, and 
also the names, addresses, and descriptions of the persons 
beneficially interested, so far as he is able, and the nature 
of the trust, and how created, the property or money to 
which the same relates, and the substance of the order 
which he seeks to obtain. 

272. Where any guardian or trustee of any infant peti- Petitions as to 
tions for an order relating to the maintenance or advance- infants, 
ment of such infant he shall file his petition at the office of 

the Registrar, and where any person, as next friend of an 
infant, petitions on behalf of such infant for an order upon 
or against the guardian or trustee of such infant, he shall 
file his petition at the office of the Registrar, and leave 
thereat as many copies thereof as there are guardians or 
trustees. And in such petition shall be stated the names, 
addresses, and descriptions of the petitioner, and of all the 
persons to whom such order is intended to relate, and shall 
also state the nature of the guardianship or trust, and how 
'Created, of the property to which the trust relates, and the 
;fiubstance of the order which the petitioner seeks to obtain. 
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Order^ . "* 273. Any person desiring to pay money, transfer stock,. 
. ^j, deposit security in trust to attend the orders of anjr 
Affidavit to be County Court, under section 126 of the Act, shall file Mrith. 
filed in certain the Registrar of the County Court having jurisdiction in 
^^^* the matter an affidavit, intituleij in the matter of the Act^ 

and of the particular trust, and setting forth : — 

(1) His own name, address, and description. 

(2) The place where he is to be served with any peti- 

tion or summons, or any notice of any proceed- 
ing or order of the Court- relating to the trust 
fund. 

(3) The amount of money, stock, or security which he 

proposes to pay, transfer, or deposit in trust to 
attend the orders of the Court. 



Indorsement 
on affidavit. 



Certificate of 
Registrar. 



Payment of 
money. 



(4) A short description of the trus or of the nature 

and contents of the instrument creating it. 

(5) The names, addresses, and ' descriptions of the 

persons interested in or entitled to, or claiming 
to be interested in or entitled to, the fund, to 
the best of the knowledge and belief of the 
trustee. 

(6) The submission of the trustee to answer all such 

inquiries relating to the application of the 
money or stock paid in or transferred or security 
deposited as the Court may think proper to 
make or direct. 

274. Immediately on the receipt by the Registrar of the 
affidavit, he shall indorse thereon a memorandum of the day 
on which the same was received by him, and when such 
affidavit shall be so endorsed, it shall be taken for all pur- 
poses to have been duly filed on the date so indorsed 
thereon. 

275. The persons filing the affidavit, or any of them, may 
apply to the Registrar to give to them a certificate intituled 
in the matter of the Act and of the particular trust, and 
under the seal of the Court, certifying that the affidavit has- 
been filed. 

276. In the case of money, the persons filing the affidavit, 
or any of them, may, upon ,the receipt of the before-men- 
tioned certificate, pay the money into a post-office savings- 
bank or a chartered or incorporated banking company to be 
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named by the Registrar (in the town in which the County ^^^l ^ "• 
Court is held) under section 126 of the Act, and obtain ^^"" ' 
from the officer of the bank a receipt for the samey and shall 
forthwith leave the said receipt with the Registrar, who 
shall give him an acknowledgement for the same, and the 
Registrar shall indorse thereon a memorandum of the day 
on which the same was received by him, and when such 
receipt shall be so indorsed, it shall be taken for all pur- 
poses to have been duly recorded on the day so indorsed 
thereon. 

277. In the case of stocks the person filing the affidavit, Transfer of 
or any of them, may, upon the receipt of the bef ore-men- stock, 
tioned certificate, transfer the stocks into the names of the 
Registrar of the County Court mentioned in the said certifi- 
cate, in trust, to attend the orders of the Court, and shall 
forthwith leave the transfer ticket with the Registrar, and 

the Registrar shall immediately indorse thereon a memo- 
randum of the day on which the same was received by him, 
and when such transfer ticket shall be so indorsed it shall 
be taken for all purposes to have been duly recorded on the 
day so indorsed thereon. 

278. In the case of security the person filing the affidavit Deposit of 
may forthwith deposit the security with the Registrar in security, 
the name of the Registrar, in trust, to attend the orders of 

the Court, and the Registrar shall immediately indorse on 
the affidavit a memorandum of the day on which the security 
was deposited with him. 

279. The Registrar shall, within twenty-four hours after Notice of pay- 
notice to him of the payment into the bank of the transfer ^^^^ ^^ *'^'^' 
of stock or of the deposit of the security, as the case may 

be, send notice thereof by post to the Minister and the 
Treasurer of Victoria, stating therein the particulars of the 
payment, transfer, or deposit, as the case may be. 

280. Immediately after the recording of the receipt or Certificate of 
transfer ticket, or the deposit of the security, the Registrar P*^^^* ^^ 
shall give to the persons paying in the said money, or trans- 
ferring the said stocks or depositing the security, an 
acknowledgment or certificate of such payment, or transfer, 

or deposit. 

281. Immediately after the recording of the receipt or Entries to be 
transfer ticket, or giving a certificate of deposit of security, the ^^g^ 
Registrar shall cause the necessary entry to be made in the re- 
gister, inclndingthetitleo/tlteparticular trust, and the amount 
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^^ ^ftK ^' ^ ^oney or stock 2)aid or traiisferred^ or security deposited, and 

1_ the names and addresses of the j^er^OTi or persons making Sfwch 

jKiyment, transfer, or deposit, and the names of every person 
stated in the affidavit to be, or to cl^im to be, interested in 
or entitled to such money or stock, and their addresses and 
descriptions, as given in the affidavit ; and the Registrar 
shall forthwith, by post, send to each of such last-mentioned 
persons, to the addresses given in the affidavit, a notice of 
the said payment, transfer, or deposit, which notice shall 
be under the seal of the Court, and may be in the form set 
out in the schedule, with such variotions as each particular 
case may require. 

Petitions as to 282. Any person interested in or entitled to the fund, or 
l>ayment out (if need be, but not otherwise) the trustee, may apply by 
of fund^ ^°* petition respecting the investment, paying out, or distribut- 
ion of the fund or income thereof, and the petition shall be 
filed at the office of the Registrar ; and the petitioner shall 
leave thereat, where the petition relates to the income only 
of the fund, as many copies thereof as there are trustees and 
persons, other than the petitioner, interested in the due 
execution of the trust so far as regards the income only, and 
in all other cases as many copies thereof as there are 
trustees and persons, other than the petitioner, interested 
in the due execution of the trust, and he shall state in such 
petition his own name, address, and description and a place 
where he may be served with any petition or notice of any 
proceeding or order of the Court relating to the said fund 
and also the names addresses and descriptions of the other 
persons interested, so far as he is able, the nature of the 
trust, and how executed, the trust property, and the sub- 
stance of the order which he seeks to obtain. 

Notice to 283. Unless the. Judge shall otherwise direct, the trustees 

trustees. shall be served with notice of every application made to the 

Court respecting the fund or the income, by any person 

beneficially entitled thereto. 

When trustee 284. Where a trustee shall have availed himself of the 

to pay costs, provisions of section 1 26 of the Act without sufficient reason, 

the Judge may direct such trustee to bear his own costs, 

and pay the costs of any other parties, or to bear and pay 

any part of such respective costs as the Judge shall think fit. 

"Time for filing 285. Petitions under these rules shall be filed, and notice 
. S^ng n^oti^s. ^^^^^ ^ delivered at the office of the Registrar ten days 
' before the sitting of the Court at which the petition is to 
be heard or application made. 
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286. The Registrar, upon receiving any such petition or ^''9|J_^L "' 

notice and the copies thereof, shall issue the copies under ;__ 

the seal of the Court to the bailiff for service upon the Registrar to 
respective persons to whom they are addressed, together issue notices. 
>vith a notice, signed by himself, and under the seal of the 

Court, informing them of the day and hour on which the 
petition or application will be heard, and that if they do 
not attend, either in person or by their solicitor or counsel, 
such order will be made and proceedings taken as the 
Judge may think just and expedient. 

287. The bailiff of the Cot^rt shall, four clear days at Service to be 
least before the hearing, serve all copies of such petitions "^ oa^iff- 
and notices. 

288. Upon the hearing of any petition or application Facts to be 
under these rules, unless the Judge shall otherwise direct, ^^F^^!?^ ^^ 
the facts relied upon in support of or in opposition to such 
petition or application shall be jproved by affidavit. 

289. The Judge may refer any matter to the Registrar Judge may 
to make inquiries and to report to him the result of such ^JJ^^g^^' 
inquiries. 

290. Where the Judge makes an order upon such petition Registrar to 
or application, the Registrar shall, as soon thereafter as draw up order 
conveniently may be, draw up, seal, and file such order. 



ORDER 35.— PROCEEDINGS UNDER THE MAR- order 35. rr. 
RIED WOMEN'S PROPERTY ACT 1890. ^^' 

291. Where application is made under section 20 of the Summons to- 
Married Women^a Pro2>erty Act 1890, particulars of the iss^e. 
question to be submitted to the decision of the Judge shall 
be filed, and thereupon a summons shall be .issued with the 
particulars annexed thereto, and shall be served upon the 
opposite party, and the same fee shall be taken as upon the 
entry of a plaint. Any aj^lication under this rule may be 
made to the Court or a Judge in Chambers. 



ORDER 36.— JUDGMENTS AND ORDERS. Order 86. rr. 

292. 

292. All orders of adjournment or toi the payment of Entries to be 
costs and all judgments for the payment ot Jiny debt or "aade in the 
damages and costs shall be entered by the Registrar in the 
register. 
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^rder^ rr- 2^3. All special judgments or orders in the nature of 

• decrees shall be prepared by the Registrar, and the draft 

Preijaration of thereof shall be delivered by him to the successful party, 
special judg. together with an appointment to settle the same. The 
successful party shall submit the draft to his opponent for 
approval, and give notice of the appointment to settle. In 
case of disapproval by either party, the Registrar shall 
finally settle the draft in the presence of such of the parties 
as attend. Either party dissatisfied with the judgment or 
order as so settled may apply to the Judge on summons to 
vary and finally settle the same, but, except by leave of the 
Judge or Registrar, such notice shall not operate as a stay 
of proceedings. The Judge on the hearing of such summons 
may refuse to make any order if the summons has not been 
made returnable at the next sitting of the Court available 
after the judgment or order has been settled by the Regis- 
trar. The judgment or order when finally settled shall be 
sealed with the seal of the Court, and filed of record, and a 
minute of such filing with the date thereof shall be entered 
in the register. 

Certain orders 294. Except where otherwise provided by Statute or by 
^eed not be these rules, no order giving leave to take any proceeding 
''"^ "^* and no interlocutory order need be drawn up or served 
unless the Judge or Registrar shall otherwise order. 

Judgment in 295, Where in an action of ejectment or to recover 
ejectment. damages in respect of any right relating to land, the title 
of the plaintiff shall appear to have existed, as alleged in 
the summons, at the time of the entry of the plaint, but to 
have expired before the return-day, the plaintiff shall be 
entitled to judgment according to the fact that he was so 
entitled, and for his costs of suit, unless the Court shall 
otherwise order. 

When order 296. Where an order directs any deed to be prepared and 
.greets deed to executed, it shall state by what party the said deed shall be 
prepare . prepared, and to whom it shall be submitted for approval, 
and if the parties cannot agree as to the form thereof, the 
Judge may, upon the application of either party, settle the 
same himself, or name a practitioner by whom the same 
shall be settled subject to the final approval of the Judge. 

Sale of real 297. Where an order directs real property to be sold, the 

property. order shall direct who shall have the conduct of the sale, 

and by whom the conditions and contracts of sale, and the 

abstract of title shall be prepared. And where any condi- 
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tions or contracts are ordered to be settled by a practitioner, ^"^^J ^ "• 
it shall name the practitioner to whom they are to be sub- ' 

mitted. 

298. Where an order directs any personal property to be Sale of per- 
.sold, the same shall be sold under the superintendence of sonal property, 
the bailifl^ by public aucti6n, unless the Court shall other- 
wise direct. 

299. The judgment in detinue, if for the plaintiff, shall be Judgment in 
-for the value of the goods detained, together with a sum to detinue. 

be stated in the judgment by way of damages for the deten- 
tion and costs ; but it may be made part of the order that 
on payment of damages for the detention and costs, and 
return of the goods on or before a day to be named, satis- 
faction shall be entered. 

Order 37. rr. 
ORDER 37.— ACCOUNTS AND INQUIRIES. 300-302. 

300. Where a judgment or order directs that any account Accounts how 
be taken or inquiry, made, such account shall be taken and to be taken, 
inquiry made by the Registrar, and all parties shall have 

the same power of summoning witnesses, including as 
witnesses any parties in the action, and of examining them 
on such accounts or inquiries, and of compelling the pro- 
duction of documents, as they would have upon the trial of 
an action ; and all rules as to the summoning, swearing, and 
examining of witnesses, and the production of documents at 
the trial, shall be applicable (as far as may be) to such 
summoning, swearing, examining, and production on taking 
any such accounts, or prosecuting any such inquiries. 

301. "Where the Registrar is ordered to make inquiries or Registrar to 
to take accounts, he shall by summons, and returnable not *^S°^i*J^^"^® 
less than seven days from the date of the order, addressed 

to all parties entitled to attend, direct such parties to attend 
at his office or at the court, for the purpose of proceeding with 
such inquiries or accounts. In all cases in which advertise- 
ments are ordered the return-day shall not be less than 
twenty-one days, and the Registrar shall forthwith prepare 
and insert advertisements in conformity with such order, 
stating the time, place and purpose of such sitting, and 
shall insert the same fourteen days previous to such sitting. 

302. Upon the day so appointed, or at any adjourned Hearing be- 
sitting, the Registrar shall sit at the time and place ^^^®^^®*^*'^- 
appointed, and shall hear all parties interested, their counsel 

or practitioners. 
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Order 37. rr. 303. Where an order directs accounts to be taken, aay^ 
^^ "^ books of account in which the accounts required to be- 
taken, or any of them, have been kept shall, unless the 
Judge shall otherwise direct, be jtaken as primd facie evi- 
dence of the truth of the matters therein contained, with. 
liberty to the parties interested to take such objections- 
thereto as they may be advised. 



BcK)ks of ac- 
counts to be 
evidence. 



Advertise- 
ments for cre- 
ditors. 



304. Every advertisement for creditors or other persons- 
having any claim upon or interest in the distribution of anjr 
assets to be administered by the Court, which shall be 
issued pursuant to any order, shall direct every such creditor- 
or other person, 07 a time to be thereby limited, to send to 
the Begistrar his name and address, and the full particulars 
of his claim or interest, and a statement of his account, and 
the nature of the security (if any) held by him, and at the 
time of directing such advertisement a time shall be fixed 
for adjudicating on the claims. 

Creditors need 305. No such creditor or other person need make any 
fererequfred. affidavit, or attend in support of his claim, unless he is 

served with a notice requiring him to do so, as hereinafter 

provided. 

Creditor hold- ^^^- Every creditor shall produce or transmit to the 
ing security to Registrar any security held by him at such time as shall be 
produce it. specified in the advertisement for that purpose, being the 
time appointed for adjudicating on the claims ; and every 
creditor shall, if required, by notice in writing to be given 
by the Registrar, produce or transmit to the Registrar all 
other deeds and documents necessary to substantiate his. 
claim before the Registrar, at his office, at such time as 
shall be specified in such notice. 

Pedigrees. 307. Every ]f)erson claiming as heir-at-law, devisee, next- 

of kin, or l^atee, shall, if required, by notice in writing to- 
be given by the Registi*ar, produce or transmit to the 
Registrar any pedigree or proof mention^ in such notice 
within such time as shall be therein specified. 

Creditor ^^^- ^^ ^^^ ^^7 creditor or other person shall neglect or 

refusing to refuse to comply with the the two last preceding rules, he 
have no costs, gj^all not be allowed any costs of proving his claim, unless- 
the Judge shall otherwise direct. 

309. At the time appointed for adjudication Tipon the 
debts or claims, the Registrar shall take the evidence of the 
executor, administrator, or other accounting party upon 
such debts or claims, and may thereupon, in his discretion,. 



Allowance of 
debts or 
claims. 
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allow any of such debts or claims without further proof, *-^of jfJiK "' 

and may direct such investigation of all or any of the debts '__ 

or claims not allowed, and require such further particulars, 
information, or evidence relating thereto as he may think 
fit, and may, if he so thinks fit, require any creditor or 
other person to attend and prove his claim, or any part 
thereof ; and the adjudication on such claims as are not 
then allowed shall be adjourned to a time tt> be then fixed. 

310. Notice of allowance shall be given by the Registrar Notice of 
to every creditor or other person whose claim, or any part allowance, 
thereof, has been allowed, and notice shall also be givfen by 

him to every such creditor or other person whose claim or 
any part thereof has not been allowed to attend and prove 
his claim, or such part thereof as is not allowed, by a time 
to be named in such notice, not being less than seven days 
after such notice, and to attend at a time to be therein 
named, being the time to which the adjudication thereon 
shall have been adjourned ; and in case any creditor or 
other person shall not comply with such notice, his claim, 
or such part thereof as aforesaid shall be disallowed. 

311. Any such creditor or other person who has not claims may be 
before sent in the particulars of his claim pursuant to the sent in before 
advertisement, may do so two days previous to any day to a-^lj^dication* 
which the adjudication is adjourned. 

312. If any claim be sent in after the time fixed by the Where claim 
advertisement (except as before provided in case of an ^^ 1**®- 
adjournment), the Registrar may, upon special application, 
entertain the same, upon such terms and conditions as to 

costs and otherwise as he thinks fit. 

313. Where an estate has been ordered to be adminis- Interest, 
tered, creditors shall be entitled to interest in respect of 
debts as to such of them as carry interest after the rate 

they respectively carry and as to all others after the rate of 
£b per cent, per annum, from the date of the order, and to 
costs of successfully proving such debts. 

314. Interest is to be computed on legacies after the rate Rate of in- 
of £5 per cent, per annum, from the end of one year from terest. 
the date of the testator's death, unless otherwise ordered, 

or a different rate or time of payment is directed by the 
will. 

315. In taking any account, all just allowances shall be Just allow- 
made without any directions for that purpose in the order *°^8 

to take such account. 
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Order 37. rr. 
3ie-320. 

Registrar's 
certificate. 

Registrar's 
certificate to 
lie in office. 



316. Where a Registrar has been ordered to certify to 
the Court upon any matter, he shall present to the Court a 
certificate in writing signed by him. 

317. The Registrar shall prepare his certificate seven 
days before the day appointed for presenting the same, and 
shall give notice by post to all parties tp the action that 
the same lies in his office for the inspection of any parties 
interested therein or affected thereby ; and he shall deliver 
a copy thereof to any person requiring the same, upon pay- 
ment of the costs of such copy. 

Variation of 318. Where any party interested in, or affected by, the 
certificate. Registrar's certificate desires to have the same varied, he 
shall apply by himself, his counsel, or practitioner, at the 
Court on the day appointed for presenting the same, and 
the Judge shall thereupon hear and determine such applica- 
tion, and shall confirm or vary the certificate, and make 
such further order thereupon as he may think fit. 

Confirmation 319. If no application, shall' be made to vary the cer- 
of certificate, tificate, it shall be taken as confirmed, unless the Judge 
shall otherwise order. 

Applications 320. Where the Registrar, bailiff, receiver, or any party 
for father j^g^g -j^j q^j order been directed to do any act, for doing which 
it may be found necessary to have further directions or an 
order of the Court, the Registrar shall apply to the Judge 
for such direction or order, and upon such application the 
Judge may give such direction or make such order as he 
may think fit, or may appoint a time to hear all parties 
upon the application so made by the Registrar ; and if the 
Judge shall make such appointment for hearing, the same 
shall operate as a stay of proceedings in the action until 
the day so appointed, if he shall so direct. 



Order 38. rr. ORDER 38.— ENFORCEMENT OF JUDGMENTS 

321, 322. 

AND ORDERS. 



321. Every order for the payment of money may be 
enforced in the same manner as a judgment for debt or 



Enforcement 

of order for 

payment of . • r j 

money. damages is enforced. 



Costs of a mar- 322. When a married woman sued only in her own name 
ried woman, obtains a judgment or order on the ground of coverture, 

and is awarded costs, she may enforce payment of such 

costs in her own name. 
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323. In case of any judgment or order, if any difficulty Order 38. rr. 

■shall arise in or about the execution or enforcement thereof ' 

any party interested may apply to the Judge, who may Where difla- 
make such order thereon for the attendance and examina- culty arises in 
ation of any party or otherwise as may be just. execu ion. 

Warrants of Execution against Goods. 

324. Warrants of execution against goods shall bear date Date of war- 
on the day on which they are issued, and shall continue in ^^^ ^^ execu- 
iorce for twelve months from such date and no longer. 

325. The Registrar before issuing any warrant shall be Applicant to 

entitled to require the person applying for the same to ^f^.^^®®^^ 

J xu 1 • X i. • J • xu X- plaint-note or 

produce the plaint-note or summons issued in the action, summons. 

and to furnish a praecipe containing the number of the . 

plaint, and the residence, place of business, and description 

of the person against whose goods the warrant is to be 

issued. 

326. No warrant against goods, except by leave of the Where no pay- 
Judge, shall issue on a judgment unless some payment into J^^*** ^^ Ju<4- 
Court has been made therein by the judgment debtor within ?^^ f^v^^ 
four years previously, but no notice to the debtor, before issue exeou- 
applying for such leave, shall be necessary, and such leave *^^^™^* ^ 
shall be expressed on the warrant under the seal of the 

Court. 

Where a state judgment was removed by certificate into the Su- 
preme Court and execution issued thereof ; or rule nisi to set aside 
the execution. Held, that so lon^ as the certificate stood ; the 
judgment was right ; and the rule ntsi was discharged {Hancock v. 
Emmett, 6 W. W. and a'B. (L) 142). 

327. Where a defendant has made default in payment Where default 
of the whole amount awarded by the judgment, or where ^^^yi^^e. 
the judgment was for payment by instalments of an in- 
stalment thereof, a. warrant of execution may issue against 

his goods without leave ; and such execution shall be for 
the whole amount of the judgment and costs then remain- 
ing unsatisfied, unless in the case of instalments the Judge 
shall otherwise specially direct in each case. 

328. Where a judgment is against partners in the name Execution on 
of the firm, execution may issue in m£j,nner following : — j^amst affirm. 

(a) Against any property of the partnership ; 

(b) Against any property of any person who has 

admitted that he is or who has been adjudged 
to be a partner ; 
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Order 38. rr. 
32^-331. 



When leave 
required for • 
issue of execu« 
tion. 



Service of 
order. 



Indorsement 
on warrant. 



(c) Against any person who has been served as a. 
partner with a copy of the sununons and has* 
failed to attend upon the trial. 

If the party who has obtained judgment claims to be 
entitled to issue execution against any other person as- 
being a member of the firm, he may, after giving to such 
person two clear days' notice of his intention, apply to a. 
Judge for leave so to do ; and such Judge may give such 
leave if the liability is not disputed, or, if such liability is- 
disputed, may order that the liability of such person be 
determined by the Judge. 

329. In the following cases, viz. : — 

(a) Where any change has taken place after judgment. 

by death or otherwise in the parties entitled or 
liable to execution ; 

(b) Where a husband is entitled or liable to execution 

upon a judgment or order for or against a wife ; 

(c) Where a party is entitled to execution against any 

of the shareholders of a joint stock company 
upon a judgment recorded against such com- 
pany, or against a public officer or other person 
representing such company ; 

the party alleging himself to be entitled to execution must 
apply to a Judge for leave to issue execution accordingly. 
And such Judge may, if satisfied that the party so applying 
is entitled to issue execution make an order to that effect, 
or may order that any issue or question necessary to deter- 
mine the rights of the parties shall be tried in any of the 
ways in which any question in an action may be tried. And 
in either case such Judge may impose such terms as to costs 
or otherwise as shall be just. 

330. Any order made under the last preceding rule shall 
be drawn up and served by post or otherwise on the persons 
to be affected thereby, and execution shall- not issue until 
three clear days at least after the service of • the order. 
When leave is granted, it shall be expressed on the warrant. 

331. The party issuing a warrant of execution against the 
goods, shall indorse on such warrant the amount to be 
levied, distinguishing the amount adjudged to be paid and 
the amount of the fees connected with the issue of the war 
rant. 



Digitized by 



Google 



WARRANT OF ATTACHMENT. 261 

332. No possession fee shall be payable where an execu- ^^^ ^- "*• 



332—^ 



tion is paid out at the time of the levy ; but if the officer 
-shall necessarily remain in possession more than half-an- Possession 
hour, and the execution shall be paid out on the day of ^®®^- 
levy, the possession fee for that day shall be charged. 

Warrant of Attachment. 

333. Where a breach has been committed of an order in Application to 
iihe nature of an injunction or of any other order, interlo- breach of oer- 
cutory or otherwise, which, if made by the Supreme Court, tain orders, 
could be enforced by attachment or committal, the party 

entitled to the benefit of the order shall, if desirous of 
obtaining an order of attachment, make application to the 
Registrar. The Registrar shall thereupon issue for service 
a copy of the order sought to be enforced, sealed with the 
seal of the Court and indorsed with a notice, stating that 
unless the order be obeyed, obedience will be enforced by 
attachment, and such copy shall be served upon the party to 
be bound thereby, and shall be issued to the bailiff for 
service. 

334. If the person against whom the order is directed Failure to obey 
fails to obey it, the Registrar, on the application of the ^^^^F ^^^^^ 
party entitled to the benefit of the order, shall, not less than thereof .° 
three days after service of the copy indorsed as provided by 

the last preceding rule, issue for service a notice under the 
seal of the Court requiring the person who has failed to 
obey the order to appear before a Judge on a day to be 
named in such notice to show cause why he should not be 
committed for his contempt in neglecting to obey such 
order. The notice shall be issued for service and served 
personally, or it may be otherwise served if, after failure to 
serve personally, the Judge shall so allow. By leave of the 
Judge the notice may be issued and served at an earliei- 
period than as above described. 

335. On the day named in the notice mentioned in the Order of 
last preceding rule, the Judge, on proof by affidavit or ^^jffjij'^ ^ 
otherwise of service of the copy order duly indorsed and of 

the above notice, and of the continued disobedience of the 
person in default, may order a warrant of attachment to 
issue, either unconditionally or on such terms as shall be 
just, and may make such order as to costs as he may think 
lit. Provided that if the party in default appear either in 
person, or by his practitioner, proof of service of the copy 
order and notice shall not be necessary, unless the Judge 
.shall otherwise order. Provided also, that the warrant shall 
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^^sr ^42 ^' ^^®> ^^^ ^*y ^ executed forthwith without notice or ser- 

1_ vice of the order authorizing its issue, unless the Judge 

shall otherwise order. 



Discharge 
from custody. 



336. Any person who may be in custody, may apply to 
the Court or a Judge, for his discharge upon giving to the 
party, at whose suit he was committed, notice of his inten- 
tion to apply twenty-four hours previous to such applica- 
tion. 



Attachment of Debts. 

Attachment of 337. The procedure for the attachment of debts shall be 
debts. ^jja^ prescribed by the Act. 



Recovery of 
land to be en- 
forced by 
warrant of 

possession. 



Warrant of Possession. 

338. A judgment or order for the recovery or for the 
delivery of the possession of land, whether made in an 
action of ejectment or in any other action or matter, may be 
enforced by warrant of possession. 



Execution on 339. Where in an action to recover land, judgment is. 

judgments for gjven for the plaintiff, execution may issue upon a day to 

land. be named in the judgment, and if no day be named then it 

may issue after the expiration of fourteen clear days from 

the day on which judgment shall have been given. 

Separate war- 340. Where in an action to recover land, judgment has 
rants for pos- been obtained for the recovery of possession and costs, there 
coSs^hi^udff- ^^y ^ either one warrant or separate warrants of execu- 
ments for re- tion for the recovery of possession and for the costs at the 
coveryof land, election of the plaintiff. 



Execution for 
costs against 
plaintiff in 
action for 
recovery of 
land. 



341. Where in an action to recover land judgment is 
given for the defendants or any of them with costs, execu- 
tion may issue for the costs on the day named in the judg- 
ment, and if no day be named then at the expiration of 
fourteen clear days from the day on which judgment shall 
have been given. 



Warrant not 
to issue till 
disobedience 
to order 
proved. 



342. When an order is made for the recovery or for the 
delivery of the possession of land to any person, the warrant 
of possession shall not be issued by the Registrar without 
evidence of affidavit by service of the order and dis^ 
obedience thereto. 
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Warrant op Delivery. Order 38. rr. 

343—346. 
343. Where it is sought to enforce a judgment or order ; 



for the recovery of any property other than land or money, Execution for 

the Judge may, upon the application of the plaintiff, order g^edfi^pro- 

that a warrant of delivery shall issue for the delivery of the perty. 

property, and that if the property cannot be found, the 

bailiff shall distrain the defendant by all his lands and 

chattels within the district of the Court of which he is 

bailiff, till the defendant delivers the property ; or, at the 

option of the bailiff, that the plaintiff shall cause to be 

made of the defendant's goods the assessed value (if any) of 

the property. 

344. When a warrant of delivery is issued, the plaintiff Warrant, 
shall, either by the same or a separate warrant of execution, Costs and 
be entitled to have been made of the defendant's goods the ^*"^*&®^- 
damages and costs awarded. 

Judgment Summons. 

345. When an application is made by a judgment Application 
creditor for the issue of a judgment summons, the applicant for summons. 
or his practitioner shall sign an application in the form 

given for the same, and shall state therein the ground or 
grounds on which he relies to obtain the committal of the 
judgment debtor, and shall file the same with the Registrar ; 
and where the ground relied on is not that the judgment 
debtor has had since the judgment the means and ability to 
satisfy the judgment, then the undertaking in reference to 
such ground shall be omitted. 

346. Every judgment summons shall be supported by Affidavit in 
affidavit and may issue at any" time, without leave of the g^^[5mons 
Court, except where otherwise provided, and shall be forth- 
with delivered by the Registrar to the bailiff or to the 
plaintiff's practitioner for service by a bailiff or by the prac- 
titioner or by a clerk in the permanent employ of such 
practitioner, and shall be served personally not less than 

five clear days before the day on which the party is required Service of 
to appear to such summons, unless at the hearing the Judge summons. 
is satisfied, on the evidence on oath before him, that such 
party was about to remove from his dwelling or place of 
business, or was keeping out of the way to avoid service, in 
either of which cases service upon the party at any time 
before the time appointed for the appearance of such party 
shall be sufficient. 
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^^'^J '^^ ^' 347. No judgment summons shall issue on a judgment 

^ more than four years old, unless some payment has been 

No summons made by the judgment debtor into Court within twelve 
to issue for months previously, or unless by leave of the Judge, but no 
foSryears notice to the debtor, previous to applying for such leave, 
without leave, shall be necessary, and such leave shall be expressed on the 

warrant or summons or certificate under the seal of the 

Court. 

Adjourmnent 348. The hearing of judgment summonses may be ad- 
of hearing. journed from time to time. 



Witnesses. 



349. Any witness may be summoned to appear at the 
hearing of a judgment summons, in the same manner as 
witnesses are summoned to give evidence upon the hearing 
of a plaint ; and the expenses of any person examined by 
the Court, whether summoned or not, may be allowed by 
the Court. 



Return of 
warrant. 



350. Upon the issue of a judgment summons against a 
party upon an order or judgment of the Court, the bailiff of 
such Court shall return into Court any warrant of execution 
against the goods of such party which has been placed in 
his hands for execution in the action. 



Certificate of 
payment. 



351. A certificate of payment by a prisoner shall be 
according to the form in the Schedule. 



Costs when 
judnnent 
creditor does 
not appear. 

Costs of en- 
forcino'. 



Costs of hear- 
ing. 



352. If a judgment debtor appears on the return-day, but 
the judgment creditor fails to appear, the Judge may 
award costs to the judgment debtor. 

353. ' All costs incurred by the plaintiff in endeavouring 
to procure or enforce an order or judgment shall be deemed 
to be recoverable under such order or judgment, unless the 
Judge shall otherwise order. 

354. The parties may, on the return of the summons, be 
represented by counsel and attorney, and the costs allowed 
to either party shall be at the discretion of the Court. 
Provided that where the judgment is for less than £10, or 
has by payment been reduced below that amount, no costs 
shall be allowed to a practitioner for attending at the hearing 
of a judgment summons, unless the party for whom he 
appears resides out of the jurisdiction of the Court, at 
which the summons is heard, and the Judge thinks fit to 
allow the same. 
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Commitment. Order 38. rr. 

356, 356. 

355. In cases of commitment upon judgment summons, 7~^ 7~ 
the amount remaining due or ordered to be paid on the on wiarrant. 
judgment, and all costs payable by the defendant, shall be 
indorsed on the warrant, and ^he period of imprisonment 

named in the order shall be inserted therein and indorsed 
thereon. 

356. When a warrant of commitment for non-payment of. Discharge by 
money is issued, the defendant may, at any time before his payment. 
body is delivered into the custody of the gaoler, pay to the 

bailiff the amount indorsed on the warrant as that on the 
payment of which he may be discharged ; and on receiving 
such amount the bailiff shall discharge the defendant. 

Order 39. rr. 

ORDER 39.— RECEIVERS AND LIQUIDATORS. 357-359. 

357. Where before, at, or after the trial of any action it Appointment 
appears to the Judge expedient that a receiver be appointed, ^^ receiver, 
such appointment shall be made whether the same be asked 

as part of the relief in the plaint or not. 

358. Every receiver appointed by the Court shall give Receiver to 
such security to the Registrar for the faithful discharge of give security. 
his duties, and the payment over of money, as the Court or In case of neg- 
a Judge shall direct. Any person so appointed shall be r^unerSion 
allowed a salary or remuneration to be fixed by the Court may be 

or a Judge. When any such receiver shall neglect to leave disallowed and 
and pass his accounts or to pay the balances thereof at the charged on 
times so fixed, the Judge to whom such receiver is to account, balances, 
may from time to time when his subsequent accounts are 
produced to be examined and passed disallow the salary or 
remuneration therein claimed by him and may also charge 
him with interest at the rate of six per centum upon any 
balances so neglected to be paid by him during the time the 
same shall appear to have remained in his hands. 

359. Every receiver shall submit his accounts to the Receiver's 
Registrar, and the Registrar shall audit the same, as soon accounts, 
^s conveniently may be after the receipt or realization of 

the. assets, and immediately after such order the receiver 
shall pay over to the Registrar the balance found thereby 
to be in his hands. The account shall be written on 
-foolscap paper bookwise, and the items of every account 
must be numbered consecutively, and the account must be 
verified by affidavit and be therein referred to as an exhibit. 
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^^^ftS-fw; ^' ^^^* '^^^ Judge or Registrar may require any receiver to 

L_ produce any receipts, accounts, and vouchers necessary for 

Production of verifying the accounts, and may disallow any item not 
receipts proved to his satisfaction. 

Accounts may 361. The receiver shall, at any time before the complete 

be audited at realization of the assets, produce his accounts to be audited 

upon receiving seven days' notice in writing from the 

Registrar so to do, and such notice may be sent by post or 

otherwise to the address of the receiver. 

Interval be- 362. Where the duties of the receiver are continuous, no 

tween audits, longer period than one year shall in any case be allowed to 
intervene between each audit. 



Attendance of 363. In no case shall it be necessary for any party to 
unn^es*sarv^* attend at the audit of the receiver's or liquidator's account, 
but where a party is dissatisfied with a receiver's account 
he may apply to the Judge for revision of the Registrar's^ 
allowances. 



unnecessary 



Directors to 
pay over 
money 
received 



Accounts of 
liquidators. 



364. The Judge may order the receiver to pay over, at 
such time or from time to time as he shall see fit, to the party 
entitled to the beneficial interest therein, or to the guardian 
of any infant, any yearly or other accruing rents or interest 
instead of paying the same into Court, and to take credit 
for such payments in his accounts when audited. 

365. The accounts of liquidators shall be passed and veri- 
fied in the same manner as the accounts of receivers. 



Order 40. rr. 
366—368. 



Disputes. 



Parties. 



Particulars. 



ORDER 40.— PROCEEDINGS UNDER THE 
FRIENDLY SOCIETIES ACT 1890. 

366. Every dispute referred to the Court under the 
Friendly Societies Act 1890 shall be so referred by plaint 
and summons in the ordinary way. 

367. In proceedings commenced pursuant to the last 
preceding rule, the claiming or aggrieved member (or other 
person) shall be plaintiff, and the society, either in its own 
name, or in the name of such persons as are authorized by 
law to be sued on behalf of the society, shall be defendants. 

368. Particulars of demand shall be filed in all cases of 
disputes under the said Act, and shall state concisely the 
nature of the dispute referred, and the relief or order which, 
the plaintiff claims. 
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369. All applications to the Court by the trustees or ^^5Q_lq'i "' 
authorized officers of a friendly society in respect of any of ^^"^^ ' 
the matters mentioned in section 18 of the Friendly Societies Applications 
Act 1890, shall be by action commenced by plaint and sum- *o be made by 
mens in the ordinary way, in which the society or the ^ *^" 
trustees or authorized officer thereof shall be plaintiffs and 

the person against whom the application is made defen- 
dant. 

370. Particulars of demand shall be filed in all actions Particulars of 
commenced pursuant to the last preceding rule. demand. 

371. If the thing required to be donp be the delivering Where pro- 
up of any property, the particulars shall contain a descrip- J^^red^tol^ 
tion of the property required to be given up. delivered up. 

ORDER 41.— WINDING-UP OF COMPANIES Order 41. rr.. 
AND SOCIETIES. ^^^ 

372. All rules and forms and scales of costs in the Windmg-up 
Supreme Court relating to the mode of proceeding under the ®^ companies 
Companies Act 1890, shall be the rules and forms in all 
proceedings in the County Courts for the winding-up of a 

joint stock or other company under section 121 (subsection 
VII.) of the Act, so far as the same are applicable. 

ORDER 42.— ARBITRATION. ^''m^m,^''' 

373. The order to refer under section 72 of the Act may Orders to refer 
be made before, upon or after the return-day ; and if either andtosetaside^ 
party seek to set aside the award he shall, within three 

days after he has received notice of the award, give notice 
to the opposite party of his intention to apply to the Court 
or a Judge for that purpose, and in default of such notice 
judgment shall be forthwith entered up in accordance with 
the award. 

374. Where the parties agree to refer any action or other Hearing of 
matters to the Judge under section 73 of the Act, such reference, 
reference may be taken either in Court or in Chambers, as 

the Judge shall think fit. 

ORDER 43.— APPEAL. ^'''^%76^' "' 

375. The party desirous of appealing in any action or preparation of 
matter, shall, so soon as he shall have taken the steps case, 
necessary under the Act to enable him to appeal, prepare 
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Compliance 
with rules. 



^^^%7ft^' "' *^® ^*se for the appeal, and he shall deliver the same to the 

' opposite party, or to the practitioner engaged on his behalf, 

and if there be several such parties appearing separately or 
by separate practitioners^ then a copy to each of such parties 
or to each 6f the practitioners so engaged within fourteen 
days after the decision appealed from ; and such parties 
hereinafter called the respondent, shall return the case to 
the appellant indorsed as either agreed to or dissented from 
within fourteen days after the respondent shall have 
received the same. 

The requirements of sec. 133 of the Act as to giving notice of 
appeal and entering into the necessary security, having been com- 
plied with, the right of appeal vests and the rules of this Order 
merely prescribe the procedure for carrying out the appeal except 
rule 380, non-compliance with which bars the appellant of his right 
of appeal {R. v. Hackett^ eocparte Goodson, 5 V.L.R. (L) 357). The 
provisions of this Order as to appeals are directory only not man- 
datory and do not constitute conditions of jurisdiction {Enders v. 
Rouse, 11 V.L.R. 8^7), but though the case of Enders v. Rouse was 
decided expressly on rule 378 it is submitted that the decision ap- 
plies to the other rules of this Order and that all rules of this Order 
must be substantially complied with imless waived by the parties 
or dispensed with by the court for sufficient reason. 

Extension of The Judge of the County Court may extend the time for deliver- 
time. ing the appeal case to the respondent under this rule, but if he re- 

fuse to do so the Full Court will not interfere with his discretion {R, 
v. Hdckett exparte Goodson, 5 V.L.R. .35). See also r. 424. 

Time to take Any objection as to non-compliance with the rules of this order 
^objection. may be taken when the appeal case is called on and need not be the 

matter of a substantive application {Enders v. Rouse, supra). 

Proceedings 376. If the respondent do not return to the appellant the 

where parties case endorsed as agreed to within the time fixed by the last 
^^^^- preceding rule, or if he return it with amendments to which 

the appellant cannot agree, the appellant shall forthwith 
file with the Registrar an affidavit showing that he has 
taken the steps necessary under the Act to enable him to 
appeal, and that he has complied with the provisions of the 
last preceding rule, and that the respondent has not agreed 
to the case, or has returned it with amendments to which 
the appellant cannot agree, and the appellant shall at the 
same time deliver to the Registrar a copy of the case as 
stated by himself, together with the case (if any) as amen- 
ded by the respondent, and the Registrar shall thereupon 
transmit the same together with the said affidavit to the 
Judge, who shall, so soon as he shall have settled the case, 
sign the same with a statement thereon that the parties 
have not agreed, and it shall then be sealed by the Regis- 
trar. 
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377. If the Judge, on perusing the case and the respon- Order 4^ 42, 
dent's emendation, thinks fit, he may strike out the whole 

or any part of the statements of the case and evidence by Judge may 
both parties, and substitute copies of his own notes of the alter case. 
evidence, with such remarks thereon as he may think fit. 

378. Except as provided in the next rule, every case shall Time for 
be transmitted to the proper officer of the Supreme Court ^^*"^^**'^ 
in accordance with section 133 of the Act, within two 

months from the date of the judgment decree or order 
appealed from. 

The above is a rule of procedure and directory only and compliance Complianoe- 
therewith is not a condition precedent to the appeal being heard, with rule, 
and therefore its provisions may be waived by the parties or dis- 
pensed with by the Court for a sufficient reason consequently if the 
appellant can show that he has done all he could and that complete 
compliance with the rule has been prevented, either by the act of 
the Court or by that of the party, the appeal will be heard, otherwise 
the provisions of the rule must be strictly compUed with {Enders v. 
Rouse 11 V.L.R. 827). The decision in Clarke v. Cameron 6 V.L.R. 
449, where it was decided that the above rule was ineffectual as it 
provided no penalty in the event of non-compliance with its provis- 
ions, it is submitted is no longer law. When the case was not 
transmitted in time but the Judge after transmission endorsed an 
enlargement of the time, the Court refused to grant a rule nisi to 
strike out the case {Hunt v Barbour 3 V.L.R. 190). 

If the appeal case be not transmitted to the proper officer withm Procedure 
two months as required by this rule the respondent should apply to where case not 
the full court for a rule ntsi to discharge the notice of appeal (Ae% transmitted in 
V Woodlands Co 12 V.L.R. 892). *ii«e. 

379. If the case should not be returned by the Judge Enlargement 
settled and signed, within fourteen clear days after he shall ^ **™®* 
have received the same, then he shall indorse upon the case 

an enlargement of the time for transmitting the case to the 
proper officer of the Supreme Court, of fourteen days from 
the day upon which he shall return the case so settled and 
signed to the appellants. 

380. Every appeal must be prosecuted at the next avail- Time within 
able sitting of the Court after the case shall have been ^^^x^^^P^ 
transmitted to the proper officer. prosecuted. 

381. Any party to an appeal under section 133 of the Copy of 
Act may, by leave of the Judge on application to him in Judge's notes, 
writing, obtain a copy of the Judge's notes taken at the 

hearing at a cost not exceeding 2s. a folio, to be paid to the 
officer or person making such copy for his own use, and any 
person appealing under section 134 of the Act may obtain 
a copy of the Judge's notes on application to the Judge 
during the sitting of the Court or within sufficent time to 
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Order 44. rr. 
382—388. 



allow a copy being prepared before the motion is made to 
the Supreme Court. Where a copy of the Judge's notes is 
furnished under section 134, the Judge shall certify that 
the copy is supplied for the purpose of appeal under that 
section. 



ORDER 44.— SECURITY. 



Security by 
lx)nd. 



382. In all cases where a party proposes to give a bond 
by way of security, he shall serve, by post or otherwise, on 
the opposite party and the Registrar, at his office, notice 
of the proposed securities according to the form in the 
Schedule, and the Registrar shall forthwith give notice to 
both parties of the day and hour on which he proposes that 
the bond shall be executed, and shall state in the notice to 
the obligee that should he have any valid objection to make 
to the securities, or either of them, that it must then be 
made. 



Afl&davit of 
sufficiency. 



383. The sureties shall make an affidavit of their 
sufficiency unless the opposite party shall dispense with 
such affidavit. 



Execution of 
lx)nd. 



384. The bond shall be executed in the presence of the 
Judge or Registrar, or a Commissioner of the Supreme 
Court. 



Deposit in lieu 
of bond. 



385. Where a party makes a deposit of money in lieu of 
giving a bond, he shall forthwith give notice to the opposite 
party, by post or otherwise, of such deposit having been 
made. 



Bond to be 
■deposited. 



386. In all cases where the security is by bond, the bond 
shall be deposited with the Registrar until the action be 
finally disposed of. 



Officers not to 
be surety. 



387. No Registrar, Registrar's clerk, bailiff, or other 
officer of the Court shall become security in any case where, 
by the practice of the Court, security is required. 



Notice to 
Judge. 



388. The Registrar shall inform the Judge by writing 
whenever security has been given for the cost of any appeal 
under section 133. 
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ORDER 45.— OFFICERS. Order 45. rr. 

389—396. 



Registrar. 

389. The Registrar shall attend the sittings of the Court, Registrars or 
and shall also attend the Judge when sitting in Chambers, ^gffi* g ^^' 
unless his attendance be excused by the Judge. Whenever 

a Deputy Registrar is appointed under section 26 of the 
Act, an entry of such appointment shall be made in the 
register. ' 

390. The Registrar shall have the custody -of the seal of To keep seal 
the Court, and shall keep the books in the forms in the ^^^ books. 
Schedule; and every entry in such book shall have a 
number prefixed, corresponding with the number of the 

plaint to which the entry relates. 

391. The Registrar shall file all documents delivered toj^^^e 
him in any action or matter, and shall distinguish them by ^o^"'^®^'^^- 
the number of the plaint in respect of which they are filed ; 

and he shall place all documents and the plaint before the 
Judge at the trial. He shall enter in the register the fact 
of the receipt and despatch of all documents, notices, and 
letters sent by him to any party, and all particulars required 
by the form of such book. 

392. The Registrar shall in the Suitor's Book enter all Entries in 
moneys other than fees of Court payable to the Crown or to Suitor's Book, 
the bailiff, received from or on behalf of suitors, and all 

moneys paid to or on behalf of suitors ; and such book shall 
be kept in such a manner that at the end of each month 
the balance of suitors' moneys in Court shall clearly appear. 

393. The Registrar shall enter in a fee book all fees of Searches and 
Court (including bailiff's fees), and all fines which he shall payment out 
receive, and the disposal thereof. ^ ^^^ ' 

394. The Registrar shall issue all summonses and Acknowledg- 
warrants forthwith after the plaints are entered or the ^^g^ts and 
warrants applied for. deposits. 

395. The Registrar shall in all cases where by these rules Not to sign 
particulars are required, seal the plaintiff's particulars with receipts or be 
the seal of the Court. ^^''^' 

396. Moneys to be paid into Court under the order of payaSe on^ 
the Judge or otherwise may be so paid, during office hours, estates of 
on every day on whieh such office is open. ^^i^Si^ 
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Order 45. rr. 
397-403. 

Custody of 

securities. 



Fee book. 



To issue 



To seal 
particulars. 



397. Upon production of the plaint-note, or of the 
duplicate thereof, the Registrar shall allow searches to be 
made, and shall pay out the money to which suitors are 
entitled. 

398. Whenever money is paid into or deposited in Courts 
whether before or after judgment, an acknowledgment in 
writing of such payment or deposit shall be given. 

399. No officer of the Court, and no partner or clerk of 
such officer, shall on account of suitors sign the register, or 
any other book, or receive money, or otherwise act as an 
agent for that purpose. 

400. Before executing any order directing the payment 
or transfer of any fund, or part of any fund, in respect of 
which any duty shall be payable to the revenue under the 
Acts relating to the duties on the estates of deceased per- 
sons, it shall be the duty of the Registrar, before making 
the payment, to require a certificate from the proper officer 
of, or the production of the receipt for, the payment of the 
duty chargeable in respect of such fund, or any part thereof 
respectively. 

Pasnnent into 401. The Registrar shall comply with all regulations- 
Court. which may from time to time be made by the Governor in 

Council for the safe custody of any securities deposited with 

him. 

Tra-nsmission 402. Unless the Judge otherwise order, the Registrar 
of lists of cases gjiail transmit by post to the Registrar of the Melbourne 
County Court seven clear days before the sitting of the 
Court, a list of the cases for trial, and if there are none 
shall inform such Registrar of that fact, and the said 
Registrar shall forthwith transmit such list of information 
to the Judge of the Court. 



Dutyofbailiifs 
as to 
executions. 



Bailiffs. 

403. Every bailiff shall use all despatch in the execution 
of warrants placed in his hands, and shall keep a book ta 
be called the Warrant Book, in which he shall enter forth- 
with every warrant which he has been required to execute, 
together with the day and hour of the receipt thereof, and 
shall from time to time, when any steps have been takien, 
immediately state therein what he shall have done under 
each warrant ; and if the same be not executed within one 
calendar month from the day of its delivery to him, why it- 
was not executed, and shall thereupon return the warrant. 
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by post or otherwise, to the Registrar of the Court from ^^ *^ ^* 
which such warrant issued ; and shall at all reasonable * 

times give to the Judge or Registrar, or to a suitor, or to 
the practitioner engaged on Hs behalf, where the warrant 
has been issued at his instance, every information that he 
may reasonably require as to the execution or non-execution 
• of any warrants which have been issued. And the said 
book shall be left with the Registrar for inspection at all 
times during the absence of the bailiff. 

404. Every bailiff having or receiving any money by Money to be 
virtue of any process issuing out of the Court of which he ^gi^^^ 
is bailiff, or by virtue of process which he shall have received 

for execution out of any other Court, shall, when practicable, 
within twenty-four hours, or, if not practicable within that 
time, then within three days of the receipt thereof, pay 
over the same to the Registrar of such Court, and shall 
return all process to the Registrar to be filed by him. 

405. Every bailiff in whose hands any summons shall be Service of 
placed for service, shall personally or by his assistant serve summonses, 
the same with all reasonable despatch, and shall, when 
practicable, immediately after the service thereof make or 

cause to be made the necessary affidavit of service, and % 
forward the summons and affidavit to the party from whom 
he received the same for filing with the Registrar. ^ , 

ORDER 46.— BUSINESS OF THE COURTS. *^^o-^^« 

406. Not later than the first fortnight in the month of Days for 
December in each year, the Judges -shall forward to ^^^S*^^^^^ 
Minister notice of the days fixed by them for holding the 
several Courts throughout the following year. 

407. A vacation shall be obsel^ed in all Courts from Court 
the twentieth day of December to the first day of February vacation 
following in ever year ; and the Court will not, unless the 
exigency of public business requires it, sit during such 
vacation nor upon any Sunday or other day from time to 

time observed as a holiday in the offices of the Supreme 
Court. Provided that one of the Judges shall be selected 
at the commencement of every vacation for the hearing in 
Melbourne during such vacation of all such applications as 
may require to be immediately or promptly heard. 

408. The holidays and office hours to be observed in the Office hours, 
offices of the Courts shall, so far as practicable, be the same 

as those prescribed from time to time and observed in the 
offices of the Supreme Court. 



Digitized by 



Google 



274 



DOCUMENTa 



°^S *];."■ ORDER 47— DOCUMENTS. 

405^—415. 

; 409. Save where otherwise provided, all summonses, 

Preparation of plaint-notes, processes, affidavits, and documents to be left 
at the office of the Registrar, either to be issued or filed or 
for use in any action or matter, shall be written or printed 
or partly written and partly printed on foolscap paper, and 
folded lengthwise, and shall be prepared by the parties or 
their practitioners, and dates and sums occurring therein 
may be expressed in figures. 



Rejection if 
documents 



Notice of 
rejection. 



Document to 
be distin- 
guished. 



Sealing 
documents. 



Pajrment for 
copies. 



Folio. 



Forms, 



410. The Registrar may refuse to issue or file any sum- 
mons, affidavit, or other document which is in an unclean 
or other objectionable condition, or is not written or printed 
in a plain and legible manner, or which contains so many 
alterations as to be difficult to decipher. 

411. Where a Registrar rejects an affidavit or other docu- 
ment, he shall, by post or otherwise, give notice of such 
rejection and of the reasons thereof to the party offering 
such document for filing or issue, but no such notice shall 
be necessary if the party offering the same is present when 
the Registrar rejects the document. 

412. Every document used in any action or matter other- 
wise than as evidence shall be distinguished by having 
plainly written or stamped on the front page thereof the 
year and the number (if any) by which the action or matter 
is distinguished in the register or books kept by the Re- 
gistrar. 

413. Before any summons, notice, or other document, or 
any copy thereof shall be issued by the Registrar, the same 
shall bie sealed with the seal of the Court. 

414. Copies of all proceedings or documents to be pre- 
pared by the Registrar shall be prepared by him for any 
party requiring the same, upon payment of the costs of such 
copies when the order for the same is given. 

415. A folio is to comprise seventy-two words, every 
figure being counted as one word. 

416. The forms in the Schedule shall be used in all 
Courts with such variations as the cir<;umstances of the case 
may require, and where any form is prescribed in the Sche- 
dule, it shall be sufficient if the form used complies sub- 
stantially with such form, and where none are prescribed 
the forms used shall be framed in imitation of itiose con- 
tained in the Schedule. 
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417. All letters or process sent by post by or to the ^^^®J.^^- ""• 
officers of the Courts, or by or to parties in a cause or by or 



to practitioners on their behalf shall be prepaid. Postage. 

ORDER 48.— PRACTITIONERS. ^""418-^^3."' 

418. Where by these rules any act may be done by any Party may act 
party, such act may be done either in person or by his or agent*^^^^'^ 
practitioner save where otherwise specially provided. 

419. Where a party acts by a practitioner, service of any Service on 
proceeding or document upon such practitioner, or delivery §^^ed^rvice 
of same at his office, or sending the same to him by post on party 
prepaid, shall be deemed to be good service upon the party 

for whom such solicitor acts, as upon the day when the 
same is so served or delivered, or upon which in the 
ordinary course of post it would be delivered, excep^ in 
cases where personal service upon a party is required. 

420. A practitioner acting for a party in any action or Practitioner 
matter may give notice in writing by post or otherwise to ^^^fcf^I h^^'s 
the Registrar and to the other party, or his practitioner, acting. 

that he is so acting, whereupon service of any document, 
notice, or proceeding whatsoever authorized by these rules 
to be served by or upon a practitioner so acting shall be 
served by or upon such practitioner accordingly, and he 
shall be deemed to be the practitioner acting for the party 
on whose behalf he has given such notice, until notice of 
change of practitioner has been duly given. No notice need 
be given under this rule by a practitioner acting for the 
plaintiff where the plaint has been entered by such 
practitioner and the particulars duly signed by him. 

421. Any party who acts by practitioner shall be at Notice of 
liberty to change his practitioner without any order for change of 
that purpose, but when any such change is made he shall P'^*^*^*^^^®'^ 
give notice in writing to the Registrar, and to the opposite 

party or his practitioner of such change, and of the name or 
firm and place of business of the new practitioner, and the 
Registrar shall file the notice given to him. 

422. No solicitor shall be allowed to appear for any Solicitors to 
person in a Court until he has signed a roll or book to be sign a roll, 
kept for that purpose by the Registrar, but no fee shall be 
payable for that purpose. 

423. It shall not be necessary for either party to give No notice of 
notice to the other, or to the Court, of his intention to em- ^f^^^^f 
ploy a practitioner to act as his advocate at the trial, and r^uired. 
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the allowance of costs for such practitioner shall not be- 
affected by such want of notice. 

Order 49. rr. 
^24-427. ORDER 49.— TIME. 

Enlar^ment 424. Parties may by consent enlarge or abridge any of 
of time. ^^^^ *'^® times fixed by these rules for taking any step, or filing 
any document, or giving any notice in any action or matter. 
Where such consent cannot be obtained, either party may 
apply to the Judge, on notice to the non-consenting party, 
for an order to effect the object sought to have been ob- 
tained with the consent of the other party, and such order 
may be made although the application for the order is not 
made until after the expiration of the time allowed or ap- 
pointed. 

'^^s^^^^^ 425. Where the time for doing any act or taking any 
proceeding expires on a Sunday, or other day on which the 
offices of the Court are closed, and by reason thereof such 
act or proceeding cannot be done or taken on that day, such 
act or proceeding shall, so far as regards the time of doing 
or taking the same, be held to be duly done or taken if 
done or taken on the day on which the offices shall next be 
open. 

Computation 426. Whenever in the rules or in any order of the Court 
° *^®* or a Judge time is limited by days not expressed to be clear 

days the time shall be reckoned as exclusive of the first day 

and inclusive of the last. 

When process 427. No summons, warrant, or other process shall be 
serv^?* ^ served or executed on Sunday, Christmas Day, or Good 
Friday. 

O^SE 50. rr. ORDER 50.— COSTS. 

428, 429. 

Taxation of 428. When the Judge shall not at the trial fix the costs- 

^^^' they shall, unless otherwise ordered by the Judge, be taxed 

by tKe Registrar of the Court, subject to the review of such 

taxation by the Judge. 

Delivery of ^'^^' Where practicable, the costs of an action or matter 

costs. shall be taxed on the day on which the action or matter is 

tried or heard, and where the costs have not been so taxed 
forty-eight hours' notice of taxing, together with a copy of 
the bill of costs, shall be given by the party whose costs are 
to be taxed or his practitioner to the other party or his 
practitioner. 
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430—438. 



430. Notice of taxation may be sent by post prepaid, ^^^ ^• 



provided that it is posted in time to reach the party to . 

whom it is addressed forty-eight hours before the time fixed Notice of tax- 

for taxation. '"ft^^ 

431. In taxing the costs incurred in the Supreme Court Remitted 
previous to the transmission of the action to the County actions. 
Court under section 50 or 51 of the Act, the Registrar shall 

tax the same according to the scale of costs and fees in use 
in the Supreme Court. 

432. The costs of witnesses whether they have been Costs of wit- 
examined or not, may, unless otherwise ordered by the ^^^^^^ 
•Judge, be allowed, though they have not been summoned, 

and their allowance for attendance shall not exceed the rate 
of allowances mentioned in the scale in the Schedule. 

433. Seamen necessarily detained on shore for the pur- ^nipensation 
pose of the action shall be allowed such remuneration as 

the Judge may think reasonable compensation for their loss 
x)f time. 

434. Where a counter-claimant fails to establish his Counter-claim, 
counter-claim, he may be ordered to pay to the plaintiff 

costs on the scale in the Schedule, and where he succeeds 
in establishing his counter-claim the plaintiff may be 
ordered to pay to him costs on such scale. 

435. No counseFs fee is to be allowed upon the hearing On a Qiotion 
of any application, nor upon any conference, unless by ^^ reference, 
order of the Judge or Registrar. 

436. A folio shall comprise seventy-two words, every Folio, 
^figure comprised in a column, or authorized to be used, 
counting as one word. 

437. As to the inspection of documents, no allowance is Inspection. 
ix) be made for any notice or inspection, unless it is shown 

to the satisfaction of the Registrar on taxation that there 
were good and sufficient reasons for giving such notice and 
making such inspection. 

438. In adjusting the costs of the action or matter Costs of im- 
inquiry shall at the instance of any party be made into the ^^riea^'" 
propriety of exhibiting any interrogatories, and if it is the 
•opinion of the Registrar on taxation or of the Judge, either 

with or without an application for inquiry, that such inter- 
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^^^ ^- "• rogatories have been exhibited unreasonably, vexatiously, 
" L_ or at improper length, the costs occasioned by the said in- 
terrogatories and the answers thereto shall be paid in any 
event by the party in fault. 

Rfeal property. 439. When any real property is directed to be sold, the 
ordinary conveyancing charges shall be allowed. 

Special 440. Instructions for special aJflSdavits shall not be allowed 

affidavits. unless in the opinion of the Registrar on taxation the facts 

on which such affidavits are grounded had 'not become 

known to the solicitor or his clerks in the course of the 

business. 

warrants ^^^' ^^^^^ ^^ warrants against the good^, whether 

executed or unexecuted or unproductive, shall be allowed 
against the defendant, unless the Judge shall otherwise 
direct. 

Sfe^nce or ^^^- Where from the amount, or from the nature of any 

oounter-claim. defence or counter-claim, the costs in an action for recover- 
ing or enforcing the same would be taxed upon a higher 
scale than that applicable to the action in which such 
defence or counter-claim is made, then the costs shall be 
taxed upon such higher scale. 

Costs in inter- 443 j^ proceedings of an interlocutory nature, as well 
c^dinj. ^^ before as after judgment, and whether ex parte or upon 
notice or summons, when the costs and fees to be allowed 
are not specified in the scales, the costs shall be allowed in 
accordance with the scale provided in other interlocutory 
proceedings. 

Costs in eject- 443. In actions of ejectment, and in actions of trespass to 
E^^ where Ul^e ^^^^ where title is at issue, when the rent or annual value i& 
involved. under Ten pounds, the Scale C shall be applicable, and when 

the rent or annual value is Ten pounds or more, the Scale 

D shall be applicable. 

Fees to counsel 445 Notwithstanding anything contained in the scales 
of costs, where counsel is employed in any case tried by 
jury he shall be allowed a fee of not less than than Three 
guineas, and where counsel is employed in an action of tort 
not tried by a jury, he shall be allowed a fee of not less than 
Two guineas ; and where counsel is employed in an action 
transmitted under section 51 of the Act, or tried by consent 
in the County Court under section 48, he shal Ibe allowed a 
fee of Seven guineas where the amount sought to be recovered 
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ie more than £250 and not more than £500 ; Ten guineas ^'^fg ^jq ^' 
where the amount is more than £500 and not more ' than ;_ 



£1,000; and Fifteen guineas where the amount exceeds 
£1,000. 

446. In the application of the scales of costs as between Scale of costs, 
party and party, the amount recovered or the value of the regulated 
property in litigation shall regulate the scale of plaintiff's 

costs, and the amount sought to be recovered or the value 
of the property in litigation the scale of the defendant's 
costs ; but as between practitioner and client the amount 
sued for, or the value of the property in litigation, shall 
regulate the scale without reference to the result. 

447. More than one attendance at the office of the Regis- Attendance on 
trar in action or matter shall not be allowed, unless the Registrar. 
Registrar on taxation is satisfied that each separate atten- 
dance was necessary. 

448. No costs which are to be paid or borne by another Costs of 
party shall be allowed which do not appear to the Registrar *"o*^er party, 
on taxation to have been necessary or proper for the attain- 
ment of justice or defending the rights of the party incurring 

the same, or which appear to the Registrar on taxation to 
have been incurred through over-caution, negligence, or 
mistake, or merely at the desire of such party. 

449. All fees or allowances which are discretionary shall. Discretionary 
unless otherwise provided, be allowed at the discretion of aifowances 
the Registrar on taxation, who, in the exercise of such dis- 
cretion, shall take into consideration the other fees and 
allowances to the solicitor and counsel (if any,) in respect of 

the work to which any such allowance applies, the nature 
and importance of the action or matter, the amount involved, 
thfe interest of the parties, the fund or persons to bear the 
costs, the general conduct and costs of the proceedings, and 
all other circumstances. 

450. Any party who may be dissatisfied with the allow- Review of 
ance or disallowance by the Registrar on taxation, in any **xation. 
bill of costs taxed by him, of the whole or any part of any 

items, may, at any time before the certificate or allocatur is 
signed, deliver to the other party interested therein, and 
carry in before the Registrar on taxation, an objection in 
writing to such allowance or disallowance, , specifying 
thereinby a list, in a short and concise form, the items, or 
parts thereof objected to, and the grounds and reasons for 
such objection, and may thereupon apply to the Judge to 
review the taxation in respect of the same. 
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^'^151 ^7 ^' ^^^' Where in the course of an action or matter a party 

' suing or sued in a fiduciary or representative character 

Costs of necessarily incurs costs not allowed upon taxation between 

representation party and party, the Registrar shall apply to the Judge, 

who may, by an order to be filed with the proceedings, allow 

such a sum as he may think fit for such costs to be paid out 

of any funds in Court applicable to the purpose. 

452. Witnesses* expenses attending arbitration or refer- 
ence shall be the same as on trial. 



Witnesses' 
expenses in 
reference. 

New trial 
costs. 

Section 45. 



453. Costs on a new trial shall be allowed on 
scale as on the original trial. 



the 



454. In the application of Scale A, regard must be had 
to the provisions of section 45 of the Act. 

455. Costs for letters, other than that before action, and 
for searches for certificates of births, marriages, and deaths 
which the Judge or the Registrar upon taxation shall think 
necessary, may be allowed as may be deemed reasonable. 

456. No fees shall be allowed in excess of the sums 
actually paid, and no fee to counsel shall be allowed unless 
vouched by his signature. 

Where bailiff 457. Where summonses have been served by other persons 
does not serve than the bailiff or his assistants, a sum not exceeding half 
the amount allowed to bailiffs may, in the discretion of the 
Judge or Registrar, be allowed for such service. 



Letters, &c. 



Amount of 
fees. 



summons 
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.Scales of Costs and Charges to be paid to Counsel and Practitioners as well 
between party and party as between practitioner and client on and after the 
first day of January, 1891. 



qubject-matter. 



1. Letter before action 

2. Instructions to sue or defend, 
including preparation, entry, and 
issue of plaint-note, summons, par- 
ticulars of claim, notice of defence 
under section 64, and counter-claim 
.and copy thereof, including attend- 
ance on Registrar to sign and seal 
and copy for service 

3. All necessary copies beyond 
first 

4. Perusine deeds, correspondence, 
accounts, and documents when long 
and thought necessary, on taxation. 

5. Summons for witnesses for any 
number of persons, including all 
copies and praecipes and attendsuices, 
^ seal and issue 

6. Attending to enter up final 
judgment under section 64 sub-sec- 
tion (3) of Act 

7. In actions remitted by the 
Supreme Court under sections 50 and 
51, preparing statement of action as 
required by rules, including copies, 
and attending Registrar, to lodge 
the same with Judge's order 

8. Drawing and engrossing brief 
for counsel ... 

9. Preparing brief notes for use of 
practitioner when no counsel briefed 

10. Attending counsel with brief 

11. Fee to counsel and clerk, 
amount su^tually paid not exceeding 

12. If conference with counsel 
allowed by Judge or Registrar, 
.appointing and attending him 



Under 
£20. 



£ «. d, 
2 6 



10 

6 

1 1 

6 

5 



10 

10 

6 

6 

1 3 6 
5 



B. 



£20 and 
under 
£50. 



£ «. d. 
2 6 



1 
6 

2 2 

7 6 

5 



1 

1 

10 

5 

2 4 6 
5 



£50 and £100 
under 
£100. 



£ «. \d. 
5 



1 10 
6 

2 2 

7 6 

10 



1 10 

1 10 

15 

5 

3 5 6 

5 



D. 



and 
under 
£260. 



£260 and 
upwards. 



£ 8. d. 
5 



2 

6 

2 2 

10 

10 



2 

2 

1 

10 

5 10 

10 



£ H. d. 
5 



3 

6 

3 3 

10 

10 



2 10 p 

o 

2 10 

10 

7 12 

15 
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A. 


B. 


C. 


D. 


E. 


Subject-matter 


Under 
£20. 


£20 and 
under 
£60. 


£50 and 
tinder 
£100. 


£100 and 
under 
£260. 


£250 and 
upwards. 




£ 


8. 


d. 


£ «. d. 


£ 8. d. 


£ H. d. 


£ 8. d. 


13. Fee to counsel and clerk on 
















conference when allowed by Judge 
















or Registrar... 


1 


3 


6 


1 3 6 


1 3 6 


2 4 6 


3 5 6 


14. Attending Court cause in list 
















before trial per day, allowance not 
















in any case to exceed three 
















days 





5 





10 


10 


10 


10 0- 


15. Attending Court on trial with 
















counsel 





10 





1 


1 10 


2 


2 10 


16. Each day after the first 





5 





10 


10 


1 


2 


17. Practitioner attending court 
















and conducting trial when no counsel 
















employed 





10 





1 10 


2 2 


3 3 


5 5a 


18. Plans, charts, or models where 
















necessary for use at hearing on 
















taxation not exceeding ... 


2 


2 





2 2 


2 2 


2 2 


3 3 


19. Obtaining appointment to tax 
















and serving copy on opposite party 





5 





5 


10 


10 


15 


20. Attending taxing costs 





5 





10 


10 


10 


15 


21. Serving any necessary notice 
















or document on party or his prac- 
















titioner or on Registrar. . . 





5 





5 


5 


5 


5 


22. Serving summons on witness 





5 





5 


5 


5 


5 


23. If served beyond three miles 
















of Registrar's ofl&ce, a reasonable 
















amount to be fixed by the Judge or 
















Registrar on taxation 
















24. Preparing execution and at- 












* 




tending to issue 
25. Practitioner's clerk's fee 





2 


6 


5 


5 


10 


10 0- 





2 


6 


5 


5 


10 


15 


26. Notice to produce or admit, 
including copy and service 



















5 





7 6 


10 


10 


10 


27. Notice of special defence or 
counter-claim, including copies and 
particulars in cases of set-off and 












































service on party or his practitioner 
















and on the registrar 





5 





10 


10 


15 


15 0- 


If more than three folios, 6d. per 
















folio additional. 
















28. On receipt of interrogatories 
















or answers to interro^tories or 
notice to produce or admit or of 






























special defence, perusing same and 
advising thereon 



















5 





10 


1 


1 10 


2 0' 


29. Attending Court or Judge to 
















support any motion or application 
















when no counsel employed not 
















exceeding ... 


10 





10 


1 


2 


3 0» 
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Subject-matter. 



30. Drawing and engrossing brief 
for counsel in above cases 

31. Fee to counsel and clerk in 
above cases not exceeding 

32. Attending with counsel as 
above 

33. All necessary applications and 
motions to Judge in Chambers not 
otherwise provided f or . . . 

34. Attendance at office of Regis 
trar or on opposite party where 
allowed on taxation 

35. Where ' by any proceeding 
taken by the opposite party, it be 
comes necessary to advise or receive 
instructions from a client in the 
progress of an action or matter, for 
each attendance 

36. All copies, where no provisipn 
is made herein that the fee for pre 
paring and drawing any document 
is to include copies thereof, for each 
copy the Registrar may consider 
necessary, per folio 

37. Preparing consent to judg- 
ment under section 63 of the 
Act 

38. Drawing affidavits, accounts, 
and other documents, ndt included 
herein, but allowed as necessary on 
taxation, per folio 

39. For perusing and > adapting 
old* abstract of title, and drawing 
abstracts of additional deeds and 
documents, per sheet ... 

40. Preparing conditions and con 
tract of sale and fair copy, per 
folio 

41. When conditions and con 
tracts not settled by counsel for 
perusing abstracts, in addition to 
above, every four sheets 

42. Instructions to accompany 
abstract where conditions settled by 
counsel and attending therewith or 
letter 

43. Attending sale ... 



Under 
'£20- 



£20 and 
under 
£50. 



£ 8. d. 



10 

1 3 
5 

5 

5 



5 



B. 



£50 and 
under 
£100. 




5 



6 



5 




5 



5 
5 



£ 8. d. 

10 

1 3 6 
10 

5 

5 



5 

6 

5 

6 

5 

6 

5 



D. 



£100 and 
under 
£250. 



£250 and 
upwards. 



5 
10 



£ 8. d, 

10 
2 4 6 
10 

10 

6 



10 

6 

5 

6 

5 

6 

5 



5 

1 



£ 8. d 

10 

3 5 6 

10 



10 
5 



£ 8. d, 

2 

4 6 6 

1 

1 

10 



10 15 O 



6 
5 



6 



5 
6 



5 



10 




6 

5 

6- 

5 O 

6v 

5 



1 a 

2 0- 
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A, 


B. 


C. 


D. 

£100 and 
under 
£250. 


E 


yubject-matter. 


Under 
£20. 


£20 and 
under 
£50. 


£50 and 
under 
£100. 


£250 and 
upwards. 




£ s. d. 


£ 8. d. 


£ s. d. 


£ s. d. 


£ 8. d. 


^08t8 of day {if allowed hy the Judge 












at the tried), where the trial lasts 












more than 07ie day, or is ad- 












journed for want of time, or upon 












paynUnt of the costs of the day. 












44. Practitioner for attending 












Court where no counsel employed ... 


5 


15 


10 


2 


3 10 


45. Attending with counsel 


5 


10 


10 


10 


10 


46. Refresher fee, counsel and 












<5lerk 


13 6 


1 3 6 


2 4 6 


3 5 6 


4 9 


Arhitralion. 












47. Attending reference without 
counsel, for each day's sitting 












10 


10 


1 


1 


2 


48. Attending reference with 
counsel, for each day's sitting 

49. Fee to counsel and clerk, sum 












10 


10 


10 


10 


10 












paid not exceeding for each sitting 


1 3 6 


2 4 6 


3 5 6 


5 10 


7 12 


Costs on Appeal. 












50. Preparing notice of appeal. 












including copies and service 


5 


10 


10 


1 


1 


51. Paying money into Court as 












deposit on appeal, including notice 












and service ... 


5 


5 


5 


10 


10 


52. Notice of nature and parti- 












culars of proposed security, includ- 
ing copies and service ... 

53. Preparing case, including 












5 


5 


5 


5 


5 












copies 


10 


1 1 


1 1 


1 1 


2 2 


Act No. 1,100, sectuyiis 14-21, Impri- 












sonment of Fraudulent Debtors 












Act, 1890. 












54. Instructions for judgment 












summons and affidavit in support. 












including copy and service 
55. Attending Court on examina- 


10 


10 


1 


10 


1 10 












tion where no counsel employed ... 


10 


1 


1 


1 10 


2 


56. When counsel employed. 












drawing and engrossing brief 


5 


10 


1 


1 


1 10 


57. Attending counsel therewith 


5 


5 


5 


5 


5 


58. Paid counsel his fee and 












clerk 


13 6 


1 3 6 


13 6 


2 4 6 


3 5 6 
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If resident 


at place If resident beyond 




of hearing or 


four miles from 




within four miles. 


place of hearing. 




Per diem. 


Per diem. 




£ s. 


d. 


£ 8. d. 


Zjabourera and other ordinary witnesses 


7 





10 


Mechanics and clerks, master tradesmen. 








yeomen, farmers 


10 





15 


[Engineers, surveyors, accountants, and auction- 








eers, if carrying on business on their own 








account 


1 





1 10 


Bankers, bank managers, merchants, profes- 








sional men, esquires 


1 





1 10 


Women aiid young persons, but not to exceed 








per diem 
Police and constabulary ... 


7 





10 


Amount of 


pay lost, and if stationed 




out of town 2s. 6d. extra. 



Travelling expenses, if witness resident more than four miles from place of 
hearing, the sum reasonably and actually paid. 

Witnesses attending in more than one cause will be entitled to a proportionate: 
part only in each cause. 
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Note. — [In aU forms to he printed for the future the number of 
plaint and number of warrant shotUd he ptU, and the seal 
impressed on the right-hand comer of the form, instead of the 
left-hand comer, so as to facilitate reference where papers are 
joined together. "] 

Form 1. 
General Form of Heading and Conclusion. 
In the County Court at No. of Plaint 

[ Where sent or issued by Court. ] (Seal) 

Between A. B., Plaintiff, 
and 
CD., Defendant. 



Dated this day of 

Registrar [or person 



189 . 

notice or making admission]. 



Form 2. 
Ordinary Summons. 
In the County Court at No. of Plaint 

Between A. B. , Plaintiff, (Seal ) 

[Address and description.] 
and 
CD., Defendant. 

[Address and description.] 

You are hereby summoned to appear at a County Court to be 
holden at on the day of 189 , at the 

hour of Ten o'clock in the forenoon to answer the plaintiff to a claim, 
the particulars of which are hereunto annexed. 

Dated this day of 189 . 

Registrar of the Court. 

The plaintiff's practitioner is Mr. carrying on business 



at 



*To be fixed by 
the Registrar. 



Debt or claim 

Fee for plaint 

Costs 

*Service, &c. 

Total amount . 



£ 


s. 


d. 
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To the Defendant. 

Hours of attendance at the office of the Registrar,t from tPlace of 

iien till three o'clock, except on Saturday, when the office will be office. 
<}losed at twelve o'clock. 

See below. 

If you pay the debt and costs, as stated in the summons, five clear 
days before the hearing, you will avoid further costs ; but you may 
pay the same at any time before the action is called on for trial, sub- 
ject to the payment of any further costs which your delay may have 
caused the plaintiff to incur. 

If you admit a part only of the claim, you may by paying into the 
Registrar's office the amount so admitted, five clear days before the 
•day of hearing, together with costs proportionate to the amount you 
pay in, avoid further costs, unless the plaintiff proves a demand 
•exceeding your payment. 

If you intend to dispute the plaintiff's claim on any of the follow- 
ing grounds : 

1. That the plaintiff owes you a debt which you claim should 

be set-off against it ; 

2. That you were under twenty-one years of age when the debt 

claimed was contracted : 

3. That you were then, or are now, a married woman ; 

4. That the debt claimed is more than six years old ; 

5. That you have been discharged from the plaintiff's claim 

under an Act relating to Insolvent Debtors ; 

6. Any statutory or equitable defence ; 

7. Tender ; 

you must give notice thereof to the Registrar and to the plaintiff or 
his practitioner five clear days before the return day ; and siich 
notice must contain the particulars required by the rules of the 
Court. If your defence be a set-off, you must, with the notice 
thereof, also deliver to the Registrar a statement of the particulars 
of the account on which you c&im the set-off to be due. 

TTie notice to the Registrar must he (uxompcmied by a One-shilling 
fee-stamp. 

If the debt or claim exceed £20, you may have the action tried by 
a jury, on giving notice in writing, at the Registrar's office, ten 
clear days before the day appointed for hearing, and on payment of 
£1 for the use of such jury. 

Summonses for witnesses and for the production of documents by 
them will be issued upon application at the office of the Registrar of 
the Court, upon payment of the proper fee. 



[Indorsement on hack of Ordinary Summons,, '\ 

In the County Court at No. of Plaint 

Between A. 6., Plaintiff, 

and 

CD., Defendant, 

I, of , in the colony of Victoria , 

make oath and say that I served a true copy of the within summons 
and particulars of demand thereto annexed on the within-named 
defendant by delivering such true copy to 
at on the day of^ 189 . 
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*To be fixed 
by the Regis 
trar. 



fPlaceof 
office. 



Sworn at in the colony of Victoria, this dAy 

of in the year of our Lord 189 , before me 

A Commissioner of the Supreme Court of the colony of Victor for 
taking affidavits. 



[Indorsevient on hctck of Ordinary Summons ] 

ORDINABT PLAINT SUMMONS. 

No. of Plaint 
In the County Court at 

Sittings, 89 
Between A.B., Plaintiff, 

and 

CD., Defendant. 

Plaintiff's attorney 



FOBM 3. 

Special Summons. 

Under Section 64 oftJie Act, 



In the County Court at 



No. of Plainii. 
Seal. 



'Between A.B., Plaintiff, 

[Address and description,] 

and 
CD., Defendant. 

[Address and description,] 

Take notice that unless within ten clear days after service upon 
you of this summons you return to the Begistrar of this Court the 
notice given below, dated and signed by yourself or your attorney, 
together with a fee-stamp for (hie 8hillin£^ ^ou will not afterwards 
be allowed to make any defence to the claun which the plaintiff' 
makes on you as per marein, detailed particulars of which are here- 
unto annexed, but the plaintiff may without giying any proof in 
support of such claim proceed 
to judgment and execution. 
If you return such notice to Claim 
the Registrar within the time 
specified, you must appear at Fee for plaint 
a County Court to be nolden 
at on the Costs 

day of 189 , at the 

hour of Ten o*clock in the *Service, &c. 
forenoon, to answer the above 
claim, the sitting of which 
Court will commence on that 
day. 

Dated this day of 189 . 

Registrar of the said Court. 
To the Defendant. 

The plaintiff's practitioner is Mr. , carrying on 

business at 

•Hours of attendance at the office of the Registrar,t 
from Ten till Three o'clock, except on Saturday, when the office will 
be closed at Twelve o'clock. 



Total amount of 1^ 
debt and costs/ 
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NOTICE OF INTENTION TO DEFEND OB OBJECT TO THE JURISDICTION 
OF THE COUBT. 

No. of Plaint 
In the County Court at 

Between A.B., Plaintiff, 
and 
CD., Defendant 
I intend to* on the groundt 

Dated this day of 189 . 

t Defendant. 



[IndoraeiMfiU on hack ofSpecicU SumTnons,] 

No. of Plaint 
In the County Court at 

Between A. B., Plaintiff, 

and 

CD., Defendant. 

I, of , in the colony of Victoria, , 

make oath and say that I served a true copy of the within summons 
and particulars of demand thereto annexed on the within-named 
defendant by deliverinff such true copy to at 

on the day of 189 

Sworn at , in the colony of Victoria, this day 

of in the year of our Lord 189 , before me — 

A Commissioner of the Supreme Court of the Colony of Victoria 
for taking affidavits. 

SPECIAL SUMMONS. 

Under Section ^ of the Act. 

Served 

Filed 

Notice to plaintiff on 
In the County Court at 



♦Defend this 
cause, or toob- 
ject to the 
jurisdiction of 
the Court. 

fHere state 
the ground or 
grounds. 

^Theremust 
be signed the 
name of de- 
fendant or of 
his attorney. 



Between A. 6., Plaintiff, 

and 

CD., Defendant. 



No. of Plamt 
Sittings, 189 



Plaintiff's attorney. 



If you pay the debt and costs, as per margin on the other side, 
into the Registrar's office within ten clear days after service upon 
you of the within summons, and toithout returning the notice of inten- 
tion to defend, you will avoid further costs. 

If you admit a part only of the claim, you must return the notice 
of intention to defend or object within the specified time, together 
with a fee-stamp for one shilling ; and you may by paying into the 
Registrar's office the amount so admitted, together with costs pro- 
portionate to the amount you pay in, five clear days before the day 
of hearing, avoid further costs, unless the plaintiff at the hearing 
shall prove a claim against you exceeding the sum so paid. 
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If you intend to rely on an equitable dejence, a set-off, infancy, 
coverture, a Statute of Limitations, a discharge wnder an Insolvent 
Act, or tender as a defence, you must, in addition to the notice of 
intention to defend, give to the Registrar notice of such special 
defence, together with a fee-stamp wr one shilling, five clear days 
before the day of hearing. 

Summonses for witnesses and for the production of documents by 
them will be issued upon application at the office of the Registrar of 
this Court upon payment of the proper fee. 

Note. — [If the plaintiff proposes to take the sum sued for by instdt- 
ments, he must also indorse the aanomU and periods of the instalments,'] 

Form 4. 

Memo, to be placed at Foot of' every Summons, Notice, Judg- 
ment, Order, Warrant, or any other Process of the Court. 

Hours of attendance at the office of the Registrar [plaxie of office] 
from ten till three o'clock, except on Saturday, when the office will 
be closed at twelve o'clock. 



Form 5. 
Memorandum to be put on all Plaint-notes. 

BriTig this note when you come to the Court or to the office for any 
purpose connected with this action. On the day of hearing bring aU 
books, dkc, necessary to prove your case. 

Money will be pcM out of Court only on production of this note. 

If the debt or claim exceed £20 you may have the a>ction tried by a 
jury, on giving notice in writing al the Registrar's office, ten days 
before the day fixed for hearing, and on payment of One pound for fees 
of jury. 

Summotises for witnesses and for the production of documents may 
be obtained at the office, upon payment of the proper fee. 

Form 6. 
Plaint-note (Ordinary Summons.) 

No. of Plaint 
In the County Court at 

(SeaL) 
Between A.B., PlaintiflF, 
against 
CD., Defendant. 

Debt or claim 

Costs 

Fees paid » 



£ s. d 
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m 



The above action was entered this day, and will be tried at a 
Oourt to be holden at on the day of 

, 189 , at o'clock in the noon. 

Dated this day of 189 . 

Registrar of the Court. 



Form 7. 

Plaint-note (Special Summons). 

Under Section 64 of the Act, 



No. of Plaint 

(Seal.) 



£ ^. d 



In the County Court at 

Between A.B., Plaintiff, 

and 

CD., Defendant. 

Debt of claim 

Costs 

Fees paid ' 



The above suction was entered this day, under section 64 of the 
Act, and will be tried at a Court to be holden at on the 

day of , 189 at o'clock in the 

noon. 

You will be entitled to judgment at the expiration of ten clear 
^ys from the date of the service of the sunmions, unless the defen> 
daiit gives notice of his intention to defend the action. Should such 
notice be given you will be informed by post thereof. 

Dated this day of 189 . 

Registrar of the Court. 

Form 8. 

Summons in Chambers. 

[Heading as in Ordinary Summons,] 

Jjet all parties concerned attend before the JudgJB of the County 
Court at at his Chambers, on the day 

of 189 , at o'clock in the noon, on the 

hearing of an application on the part of [sta^ on whose behalf the 
/ipplication is made and the precise object of the application]. 

Judge or Registrar. 

Dated this day of 189 . 

This summons was taken out by A. B., of , practitioner 

-for the applicant. 

To [staie the name and address of the person to whom this summons is 
directed f or of his practitioner]. 
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FOBM 9. 

Form of Summons, 

Under Section ^ of the Act. 

No. of Plaint 

In the County Court at 

(Seal.> 

Between A.B., Plaintiff, 

and 

CD., Defendant 

Let the defendant show cause to the Judge by filing an affidavit in 
the County Court at on , at o'clock 

in the forenoon, why the' plaintiff should not be at liberty to sign, 
final judgment for the amount claimed in this action, and costs,, 
upon the grounds set forth in the accompanying affidavits. 

Dated this day of 189 

Registrar. 

Form 10. 

Summons to Witness. 

{Heading as in Ordinary Summons.] 
To 

You are hereby severally required to appear personally at the 
County Court at , on the day of , 189 , 

at the hour of o'clock m the forenoon and thence irom day 

to day until the trial of this action, to give evidence on behalf of the 
above-named 

In default of such attendance you will be liable to a penalty of 
£20. 

Given under my hand and the seal of the said Court this 
day of 189 . 

Registrar of the Court. 



Form 11. 

Summons to Witness to produce Documents. 

You are hereby required to appear personally at the County- 
Court at on the day of 189 ,. 
at the hour of in the noon, and thence front 
day to day until the trial of this acti(m to give evidence on behalf 
of and also to brins with you and produce at the time 
and place aforesaid the several documents hereunder specified [and 
all other books, papers, writings, and othier documents relating to 
the above action, which may be in your custody, possession, or 
power]. 

In default of your attendance you will be liable to a penalty of £20.- 

Dated this day of 189 . 

Registrar of the Court.. 
To 

[Here inaert list of documents required to heproduced]. 
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Form 12. 

Wabbant of Execution against Goods of Married Woman. 

Under Section 100 of the Act, 

To the Bailiff of the County Court at 

These are to command you to seize and take the goods, chattels, 
personal money,, bank notes^ cheques, bills of exchange, promissory 
notes, bonds, specialities, or securities for money, scrip, and shares 
belonging to and being her separate property not subject 

-to any restriction against anticipation, unless by reason of any of the 
provisions of the Married Women's Property Act 1890 such property 
should be liable to execution (excepting the wearing apparel and 
•bedding of her or her family, and excepting also the implements of 
her trade to the value of Ten pounds, which are to that extent pro- 
■tected from such seizure) ; and if, within the space of five days next 
^fter such seizure, the said shall not pay to you the sum 

of which lately in the said Court recovered 

.against her, and also for this warrant, together with the 

costs and charges of the said seizure and of keeping possession, you 
must retain the said money and bank-notes for the purpose of 
satisfying the said several sums and the said costs and charges ; but 
if the said several simis, costs and charges shall not be thereby 
•satisfied, you must forthwith sell the said goods and chattels, scrip 
and shares (except as aforesaid), for the purpose of levying and 
raising the same together with the expenses of such sale ; and if the 
-said sums, costs, charges, and expenses shall not be thereby levied 
and raised, you shall hold the said cheques, bills of exchange, 
promissory notes, bonds, specialities and securities as a security or 
-securities for the said sums, costs, charges, and expenses, or so much 
thereof as shall not have been otherwise levied or raised for the 
rbenefit of the said 

Given under my hand and the seal of the said Court this 
day of 189 

Registrar of the said Court. 



Amount for which judgment was obtained 
Paid into Court 

Remaining due ... 

Practitioner's fees for issuing this warrant 

Court fee 

Bailiff's fee for executing this warrant . . . 

Total amount to be. levied 



£ 8, d 



Form 13. 

Application for Judgment Summons. 

Jn the County Court at 

Between A.B., Plaintiff, 

and 

CD., Defendant. 



No. of Plaint 
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I apply for the issue 'of a judgment summons against the said 
defendant, and I state that I rely upon the following grounds for 
. obtaining an order of committal oi the judgment debtor, that is to> 
say :— 

That the judgment debtor contracted the said debt by means of a- 
fraud or breach of trust. 

That the judgment debtor has made a gift, delivery, or transfer of 
part of his property with intent to defraud his creditors. 

That the judgment debtor has changed, or removed, or concealed 
part of his property, with intent to defraud his creditors. 

That the judgment debtor is about to leave the colony, or to leave 
his present residence, with intent to evade payment. 

That the judgment debtor has had, since the judgment was 
obtained against him, sufficient means and ability to pay the sums- 
directed to be paid under the judgment. 

And I undertake to prove to the satisfaction of the Judge at the 
hearing, that the judgment debtor has been able since the judgment 
to pay the amount ordered by the Court as it became due. 

I am aware that if I do not prove the same accordingly I shall 
have to pay the costs of this summons. 

A.B., Judgment Creditor. 

or 

X.Y., Practitioner appearing for Judgment Creditor. 



Form 14. 

Judgment Summons. 

[Heading as in Ordinary Summons,] 

To ' of 

Whereas the said Court did on the day of 189 ^ 

order that you should pay to the sum of and the 

said sum is still wholly due and unpaid : 

These are therefore to require you to appear personally before the 
said Court on the day of 189 , at 

o'clock in the noon, to be examined by the said 

Court touching your estate and effects, and as to the property and 
means you have of paying the said sum together with interest 
thereon, and [i/tliere have been prevums fruitless executions] the costs 
of previous executions against you, and as to the disposal you have 
made of your property and the mode in which you incurred the 
liability ; and if you disobey this summons you will be committed to 
prison. 

Given under my hand and the seal of the said Court this 
day of 189 . 

Registrar of the said Court. 



Form 15. 
Affidavit in Support of a Judgment Summons. 
I, A.B., of make oath and say, as follows : — 

1. On the day of 189 , I obtained judgment 
in this Court for the sum of £ [and costs] against the def- 
endant CD., and the same is unsatisfied. 

2. There is still due on the said judgment the sum of £ 

3. The defendant CD. lives at , and carries on the^ 
business of a [here state such other circumstances as are- 
relied mi to support or jitstify the issue of the summons]. 
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Form 16. 

Warrant on Judgment Summons. 

To the Bailiff of the County Court at and to the keeper 

of the Gaol at 

Whereas the said Court did on the day of 

189 order that against whom has in the said 

Court recovered the sum of should be committed to prison 

unless he did [forthwith or within days next or by mstal- 

ments] after the making of the said order pay into the said Court 
the said sum, together with interest \%f orderedj^ and the cost of 
fruitless execution [if ordered] and the costs in that behalf, amount- 
,ing in all to And whereas the said sum and costs [or instal- 

ments where insialmentif have been ordered] have not been paid into 
the said Court according to the said order : 

These are therefore to conmiand you the said bailiff to take the 
said and convey him to the said gaol and deliver him to the 

said keeper thereof, and you the said keeper are hereby required 
to receive him into your custody in the said gaol and him there safely 
to keep for the space of or until you shall receive a certi- 

ficate (signed by the Registrar or Assistant- Registrar of the said 
Court and sealed with the seal thereof) that the said has 

paid or satisfied the said smns, together with all subsequent costs, or 
untU the said shall be otherwise discharged by due course 

of law. 

Given under my hand and the seal of the said Court this 
day of 189 . 

Registrar [or Assistant Registrar] of the said Court. 

Form 17. 

Warrant of Commitment on Judgment Summons on Exparte 
Application. 

To the Bailiff of the County Court at and to the Keeper 

of the Gaol at 

Whereas the Judge .of the said Court did under the special cir- 
cumstances of the case on the day of 189 , order 
that against whom has in the said Court re- 
covered the sum of should be committed to prison unless 
he did [forthwith or within days next] after the making 
of the said order pay into the said Court the said sum, together with 
the costs in that behalf [and where the same is ordered] and with 
interest, and the cost of fruitless execution, amounting in all to 
And whereas the said sum and costs have not been paid 
into the said Court according to the said order : 

These are therefore to command you the said bailiff to take the said 
and convey him to the said gaol, and deliver him to the said keeper 
thereof ; and you the said keeper are hereby required to receive him into 
your custody in the said eaolandhim there safely to keep for the space of 
or until you shaU receive a certificate (signed by the Registrar or 
Assistant Registrar of the said Court and sealed with the seal thereof ) 
that the said has paid or satisfied the said sum, together 

with all subsequent costs, or until the said shall be other- 

wise discharged by due course of law. 

Given under my hand and the seal of the said Court this 
day of 189 . 

Registrar of the said Court, 
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Form 18. 

Undeetaking by next Friend of Infant to be responsible for 
Defendant's Costs. 

I, the undersigned E.F., of , being the next friend of 

A.B., who is an infant, and who is desirous of entering a plaint in 
this Court against CD., of &c., hereby undertake to "Sd responsible 
for the costs of the said C<D., in such action in manner following ; 
namely, if the said A.B. fail to pay to the said CD., when and in 
such manner as the Court shall order, all such costs of such action 
as the Court shall direct him to pay to the said CD., I will forth- 
with pay the same to the Registrar of the Court. 

Dated this day of 189 . 

E.F., 
Next friend of the plaintiff. 

Form 19. 

Order appointing Guardian named by Infant Defendant. 

Whereas now, at the hearing of this cause, the defendant, being 
an infant, appears here in Court, and names , of 

to act as his guardian, who, now assenting to act as such guardian, 
is hereby appointed to be guardian of the defendant to act on his 
behalf n this cause. 



Form 20. 

Order appointing Guardian of Infant Defendant where " 
Defendant does not name a Guardian. 

Whereas now, at the hearing of this cause, the defendant, being 
an infant, appears here in Court, and does not name a guardian, 
E.F., of , is hereby appointed to be guardian of the 

defendant to act on his behalf in this cause. 



Form 21. 

Agreement to give Jurisdiction to a County Court. 

We [or the respective practitioners of] A.B., of &c., and CD., of 

&c., do hereby agree that the County Court holden at 

shall luive power to try an action to be brought by A.B. 

against CD. for imder the provisions of section 48 of the Act. 

Witness our hands this day of 189 . 

A.B. [or E.F., Practitioner for A.B.] 
CD. [or G.H., Practitioner for CD.] 



Form 22. 
Certificate of Deposit. 

I do hereby certify that the plaintiff [or defendant] has paid into 
my hands the sum of £ [here ntcUe the proceeding which has 

rendered the deposit necessary"]. 

Dated this day of 189 . 

Registrar of the Court. 



Form 23. 
Notice that a Jury is required. 
Take notice that I require the above case to be tried by a jury [in 
the,notice to the opposite party add, and that I have paid the amount 
of £1 for jurors' fees to the Kegistrar of the said Court]. 
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Dates. 



Form 24. 
Examples of Particulars OFi)EMAND. 

A. — In an Action for a Debt or a Liquidated Money Demand. 



189 

13th March. 
18th „ 
7th AprU. 

24th June. 

20th Sept. 



The plaintiff demands of you payment of this account : 

(1) To an onyx ring ... 

(2) To mending watch 

(3) To a hair chain . . . 

(4) To money lent . . . 

(5) To repairs of jewellery 



Dates. 



C. — In Action on a Bill of Exchange or a Promissory Note. 





(Si 


3al,) 




£ 


H. 


d. 




4 


4 










18 


3 




1 


17 







5 










3 


5 







15 


4 


3 



189 . 
11th June. 
20th Sept. 



(Seal.) 

£ s, d. 



The plaintiff demands of you payment of this bill of 

exchange : — 
Bill drawn by Arthur Briggs for 

indorsed to plaintiff, accepted by you 
Due, 
Interest 6 months 



20 



20 



10 



10 



Dates. 



189 . 

In or about 

Feb. 

2nd Sept. 



3rd Oct. 



' D. — In an Action for Breach ofGontra/it. 
The plaintiff demands of you these damages : — 



(Seal.) 



Dates. 



189 . 
17th Aug. 



For breach of contract to deliver a cargo of bricks 
which you undertook to convey from Portland to 
Melbourne 

or 
For breach of warranty on sale of a horse 
E. — In an Action of Tort. 



Theplaintiff demands of you these damages : — 



25 



25 



lepJ 
Fo 



'or injury caused to his carriage in the St. Kilda 



Park by the carelessness of yourself or your servant 



(Seal.) 
£ s. d. 



12 







189 . 

8th July. 

189 . 

7th March. 

10th Oct. 
189 . 
During pre- 
sent year. 

During last 
.six months. 

189 . 

April. 



For an assault committed by you on him. 

or 
For illegally distraining his goods at [place]. 

or 
For illegally arresting him. 

or 
For obstructing light and air from the windows of his house 
at [description oflwuse']. 

or 
For diverting, or obstructing, or fouling his water-course [place] 

or 
For negligence as his solicitor in defending, at the Castlemaine 
County Court, the action brought against him by Thomas Brown. 
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F. — In an Action of Detinue^ claiming Delivery of Specific Article and Special 
Damages Detention^ 
Date. (Seal) 



189 
16th March. 



Date. 



xich 



189 
10th Sept. 



The plaintiff demands of you the delivery of a specific 

reaping machine belonging to him, valued at ... 

and detained by you 
Special damages caused by detention 

particulars of which are as follows [here state 

particu/ars of h pedal damage] 

G. — l7i an Action of Trover. 
The plaintiff demands of you these damages for having con 
verted to your own use the following goods of his : — 

(1) A table, worth ... 

(2) A piano ,, 

(3) A bed „ 



25 



d. 
O 



£ 


3aL) 
s. \d. 


5 

12 

310 







20 


10 






H. — In an Action for Services by House Agent giving Credit for Payment and Set-off. 



Dates. 

189 . 

March. 

189 . 
1st June* 
3rd June. 
1st Aug. 
3rd Sept. 



The plaintiff demands of you payment of this account : — 
Commission as house-agent for selling your house, No. 
15 Bourke-street ... 

£ s. d, 

(1) By cheque... ... ... 15 ( 

(2) „ „ 13 ( 

(3) „ „ 7 ( 



(Seal.) 
' d. 



57 



(4) 



cash 



8 17 



43 



Dates. 



I. — In an Action against an Executor charging Waste of Assets. 



10 



17 



1313 



From 
Christmas, 
189 . till 
May, 189 . 



N. — In an 
Dates. 



The plaintiff is a creditor of John Baker, deceased* and £ 
demands of you, as executor of the said John Baker 
payment of this medical accoimt due to the plaintiff 
from the testator : — [Set otU account in ordinary form.] 

The plaintiff states that you have wasted the testator's assets. 

He therefore demands that his account b^ paid out of the 
testator's assets in your hands ; or, if they are not suffi- 
cient, out of your own goods. — 

18 



(Seal.) 



a 



189 , 

1st Feb. 

14th Feb. 

2nd March. 



Action by a Creditor to administer the Estate of a Deceased Debtor. 

(Seal) 
The plaintiff is a creditor of James Smith, deceased, and 
demands of you, as administrator of the said James 
Smith, payment of this account due to the plaintiff 
from the intestate : — 
.(1) Coat, trousers, and vest ... ... ... ... 710 

(2) Repairing coat ... ... ... ... ... 7 6 

(3) Livery for footman ... ... ... ... 4 4 

(4) Dress trousers ... ... ... ... ... 1 15 

Or that the estate of the intestate may be administered 

under the order of the Court. 
He also states that the estate to which this suit relates 
does not exceed £500 in value. 



13 



16 
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0. — In an action by a Legale to administer the Estate of a l^estator. 



Dates. 



Of will, 
15th June, 

1862. 

Of probate, 

7th Sept. 

187 . 



The plaintifif is a legatee under the will of the late John 
Baker, deceased, and demands of you, as executor of the 
said John Baker, payment of a legacy of ... 

due to the plaintiff under the testator's will 

Or that the estate of the testator may be administered 
imder the order of the Court. 

The plaintiff also states that the estate to which this suit 
relates does not exceed £500 in value. 



(Seal.) 



30 



0^ 



Date 



Of deeds, 

1868. 
1st June. 



Dates. 



1889. 

2nd Sept. 
up to 
189 . 

Michael- 



Date. 



1869. 
2nd Sept. 



Date 



7th July. 



Date. 



Of Partner- 
ship Deed. 

189 . 
1st May. 



, — In an action by a Beneficiary for Executioii of a Trust. 

(Seal.) 
The plaintiff states that he is beneficially interested in a deed made 
between [deacribe parties shortly^ and of which you are the trustee, 
and he demands that the trusts, so far as they relate to hun, may 
be executed under the order of the Court. 
He also states that the estate to which the suit relates does not- 
exceed £500. 



(Seal) 



£ 
150 


8. 




d. 



20 
15 










185 









Q. — In an Action for Forclosure. 



The plaintiff demands of you the payment of 

due from you under a mortgage deed dated 
With interest ... ... 

and costs ... ... 

Or that the mortgage be enforced by foreclosure or sale, 

as the Court shall direct. 



R. — In an action for Redemption, 

(Seal.) 
The plaintiff demands of you the redemption of [describe mortgaged 
premises], comprised in a mortgage deed made between him and 
you, on payment of the principal money, interest, and costs due 
thereon. 
He also states that the estate to which this suit relates does not 
exceed £500 in value. 

S. — In an Action for Specific Performance, 

(Seal.) 
The plaintiff demands the specific performance by you of an agree- 
ment to sell him a house. No. 24 Great Bourke-street. 
He also states that the estate to which this suit relates does not 
exceed £500 in value. 

T. — In an action for ike DisHoliition of Partnership. 

(Seal.) 

The plaintiff demands that an account of the partnership dealings- 
between himself and you be taken ; and that the affairs of the 
partnership be wound up ; and that the partnership be dissolved 
under the order of the Court, and that a receiver be appointed on 
the following grounds ; — [here state the grounds on which the 
demand is made in separate paragraphs]. 

He also states that the estate to which this suit relates does not' 
exceed £500 in value. 
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Form 25. 

Particulars in an ActionJof Ejectment. 

Ujider Sections 119 and 120 o/'t?ie Act. 

The plaintiff claims to be [or to have been on and since the 
day of 189 ] entitled to the possession of the lands 

following [Jiere describe by name, abtUtals, or othervoiae the pla.ce in 
qttestion] and to eject atU persons therefrom. 

He therefore claims possession of the said premises. 

And take notice that unless you appear as required by the sum- 
mons hereimto attached, judgment may be given atnd you may be 
turned out of possession. 



Form 26. 

Summons in Equity Cases commenced by Plaint. 

No. of Plaint. 
In the County Court at 

(Seal). 
Between A.B., Plaintiff, 

[Address and description] 

and 

CD., Defendant. 

[Address and description.] 

You are hereby summoned to appear at a County Court to be 
holden at on the day of 189 , at the 

hour of ten o'clock in the forenoon, to answer the plaintiff's claim 
stated in the plaint hereunto annexed. 

And take notice that unless you appear as required by this sum- 
mons, judgment may be given in your absence. 

Dated this day of 189 . 

Registrar. 

The plaintiff's practitioner is Mr. , carrying on business 

at 



Form 27. 

Particulars of Plaintiff's Demand or Cause of Action in 

Actions of Contract ordered to be tried in a 

County Court. 

In the County Court at 

Between A.B. Plaintiff, 

[Address and description.] 

and 

CD., Defendant. 

[Address and description.] 

Being an action of contract commenced in the Supreme Court, and 
«ent by order of a Judge at Chambers under section 50 of the Act, 
to be tried in this Court [here, where writ not specially indorsed, state 
the particulars of the plaintiff's demand or cause of auction according 
to the facts adding]B)oove are the particulars of the plaintiff's demand 
[or cause of action.] 

Dated this day of 189 . 
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To the Registrar of the Court 
and to the Defendant. 



A.B., Plaintiff, 

or 
E.F., Plaintiff's practitioner. 



Form 28. 

NoncB OF Tbial op Acjtion op Contract ordered to be tried in 
A County Court. 

Under Section 50 o/tTie Act. 

No. of Plaint. 
Being an action of contract commenced in the Supreme Court, and 
sent by order of a Judge thereof imder section 50 of the Act to be 
tried in this Court. 

Take notice that this action is set down for hearing on the 
day of 189 ., at o'clock in the noon. 

Dated this day of 189 . 

Registrar of the Court, 

The Plaintiff and Defendant. 

N.B. — [To the notice sent to the defendant the Registrar mtist annex 
a copy of the plaintiff^ particulars of demand or ca^ise of action 
tohere givenSl 



Form 29. 

Statement of Plaintiff's Cause of Ac?rioN in Actions remitted- 
FOR Trial in a County Court. 

Under Section 51 of the Act. 

In the County Court at 

Between A. B. , Plaintiff, (Seal. > 

[Address and descriptioni 

and 

CD., Defendant. 

[Address and description.'\ 

Being an action of tort commenced in the Supreme Court, and 
remitted by order of a Judge thereof under section 51 of the Act to- 
be tried in this Court. 

This Action is brought : — 

(1) For that the defendant maliciously and without reasonable or 
probable cause laid an information before E.F., a justice of the peace 
for the against the plaintiff for having feloniously stolen a 

bushel of wheat belonging to the defendant, upon which charge the 
plaintiff was committed to the gaol at and was there 

imprisoned two months, and the defendant afterwards maliciously 
and without reasonable or probable cause, caused the plaintiff to lie 
prosecuted, and tried at the Court of General Sessions holden at 

on the day of 189 , upon the said 

charge, when the plaintiff was acquitted, and the prosecution came 
to an end, by reason whereof the plaintiff was injured in his person 
and character, and was put to expeme in defendmg himself against 
the said charges ; and the plaintiff claims £100 damages. 
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(2) For that the defendant wrongfully and unlawfully gave the 
plaintiff into the custody of a policeman, and caused him to be hand- 
cuffed, and to be imprisoned in a police station, and thence to be 
taken in custody to a police office, and there to be further impri- 
soned, whereby the plaintiff was put to expense in procuring his 
liberation from such imprisonment and in finding bail for his subse- 
quent appearance before a justice of the peace ; and the plaintiff 
claims £30 damages. 

(3) For that the defendant, under a certain distress for rent due 
from the plaintiff to him, seized and sold more goods and chattels of 
the plaintiff, both in quantitv and value, than were reasonably suffi- 
cient to satisfy the arrears of rent due and the costs of the distress ; 
and the plaintiff claims £20 damages. 

(4) For that the defendant assaulted, beat, and woimded the 
plaintiff, in consequence whereof the plaintiff suffered much pain, 
and was confined to his bed, and put to expense in obtaining medical 
advice and attendance to cure him of the injuries inflicted by such 
beating and wounding ; and the plaintiff claims £100 damages. 

(5) For that the defendant falsely and maliciously wrote and 
published of and concerning the plaintiff the words following : — " He 
M liar, hlackguardf and a scoundrel ; " and th€ pilaintiff claims £200 
damages. ' 

(6) For that the defendant falsely and maliciously caused to be 
printed and published of and concerning the plaintiff in the way of 
his trade as a grocer, the words following : — ** Mr. A. B. sandn his 
mtgar and dvsts his pepper," whereby the plaintiff was injured in his 
trade, and lost the custom of several persons, particularly X., Y., 
and Z.. who had before dealt at the plaintiff's shop ; and the plaintiff 
claims £50 damages. 

(7) For that the defendant falsely and maliciously spoke and pub- 
lished of and concerning the plaintiff the words following :— ** X. B. 
in a thief, and stole Mr. Broton^s ducks ;" and the plamtiff claims £30 
damages. 

(8) For that the defendant falsely and maliciously spoke and pub- 
lished of and concerning the plaintiff, in the way of his business and 
calling as a rabbit-exterminator, the words following : — " A. B. is a 
(jreaZ rogue, and instead of doing, his best to kill the rabbits he encour- 
ages the breed, so tha^ he may have vnore employment from the 
farmers ;" whereby the plaintiff was . injured in his business, and 
several farmers, particularly X., Y., and Z., who had usually em- 
ployed him to kill the rabbits on their farms, ceased to do so ; and 
the plaintiff claims £20 damages. 

N.B. — \Tht above forms are only given as examples ; and the state- 
TneiU of the plaintiffs cause of action must in ail cases be according to 
the facts, and be as concise as possible,] 



Form 30. 

Notice of Teiai. of Action remitted fob Trial in a County 
Court. 

Being an action commenced in Supreme Court, and remitted by 
order of a Judge thereof under section 51 of the Act to be tried in 
this Court. 
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Take notice that this action is set down for hearing on the 
day of , 189 , at o'clock in the forenoon. 

Registrar. 

N.B. — [To the notice sent to the defendant the Registrar must annex 
a. copy of the sta>tement of the plaintiff* s cause of a^^tton, ] 

Form 31. 

Notice to produce (General Form). 

Take notice that you are hereby required to produce and show to 
the Court at the hearing of this all books, papers, letters, 

copies of letters, and other writings and documents in your custody, 
possession, or power, containing any entry, memorandum, or minute 
relating to the matters in question in this , and particu- 

larly [specify them]. 

Dated the day of 189 . 

(Signed of 

practitioner for the above-named 

To the above-named h practitioner. 



Form 32. 
Order for Discovery. 

Under Section 79 of the Act. 

Upon reading an affidavit by the plaintiff [or defendant], a copy 
of which is annexed, marked A, I do order that the plaintiff [or 
defendant] do within days answer an affidavit, stating 

what documents he has in his possession or power relating to the 
matters in dispute in this cause, and what he knows as to the custody 
they or any or either of them are in, and whether he objects, and if 
so, on what grounds, to the production of such as are in his posses- 
sion or power. 



Form 33. 

Affidavit in Obedience to Order for Discovery. 

I of the above-named plaintiff [or defendant], 

make oath and say — 

1. 'That the documents hereinafter set forth are to the best of my 
knowledge and belief the only documents in my possession or power 
relating to the matters in dispute in this action, and the same are in 
my possession, viz : — 

(1) A letter from to dated 

(2) An agreement purporting to be between E.F. and G.H., 

dated 

(2) I do not object to the production of the said documents, or 
any or either of them. 

[Or I object to the production of the said documents [or if not to 
all, hut to some of them, state which] on the following grounds, that is 
to say [here stale the grounds of objections]. 
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FoBM 34. 
Ffbtheb Order to produce Documents for Inspection. 
Ufider Section 79 of the Act. 
Upon hearing 

It is ordered that the do, at all seasonable times, on rea- 

sonable notice, produce at [insert place of inspection], situate at 

the following documents, namely , and that th& 

be at liberty to inspect and peruse the documents so pro- 
duced, and to take copies and abstracts thereof and extracts there- 
from, at expense, and that in the meantime all further 
proceedinm be stayed, and that the costs of this application be 
Dated the day of 189 . 



jFoRM 35. 
Notice of Set-off or Counter-claim. 

Take notice that the defendant intends at the hearing of this ac- 
tion to claim a set-off [or to set up a counter-claim] against th& 
plaintiff's demand, the particulars of which are annexed hereto. 

Dated this day of 189 . 

The Defendant [or his practitioner]. 
To the Plaintiff. 

N.B. — [The defendant is to annex to this notice the particular sr 
of set-off or counter-claim on which he intends to rely, and wherer 
the set-off or counter-claim is a liquidated sum consisting of variousr 
items the items must be numbered as in Form 24, eosample A,) 



Form 36. 

Notice of Special Defence. 

Take notice that the defendant intends at the hearing of this cause^ 
to give in evidence and rely upon the following ground of defence. 

Dated this day of 189 

The Defendant [or his practitioner]. 
To the Plaintiff. 

1. That the alleged contract was made for an illegal consideration, 
to wit, the compromise of a prosecution for a felony. 

2. That the defendant was an infant, within the age of twenty one 
years, when the supposed claim arose [or the supposed contract or 
agreement was made], and that he was bom as he believes at 

in the county of on the day of 

189 . 

8. That the defendant is now [or that she was at the time when 
the supposed claim arose, or the supposed contract or agreement was 
made] tne wife of of . And that she was mar- 

ried to him at in the county of on the 

day of 189 , and that she resides at in the 

of 

4. That the claim for which the defendant is summoned is barred 
by a Statute of Limitation. 

5. That the defendant is a discharged insolvent, and obtained his> 
certificate from the [Acre «^a^e Court] on the day of 

189 
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6. That the defendant was discharged by resolution of his creditors 
under the Insolvency Act 1890, which was duly registered 
in the Court of Insolvency at on the day of 

189 . 

7. That the libel [or slander] complained of is true in substance 
and in fact, or that the libel was inserted in the newspaper called or 
known by the name of without actual malice and without 
gross negligence, and that before the commencement of the action [or 
as soon after the commencement of the action as he had an oppor- 
tunity of doing so] the defendant inserted in the said newspaper [or 
offered to publish in any newspaper or periodical publication to be 
selected by the plaintiff] a full apology for the said libel, and that 
the defendant haa paid into court £ by way of amends for 
the injury sustained by the plaintiff by the publication of the said libel. 

Dated this day of 189 . 

CD., Defendant, 

or 
E.F., Defendant's practitioner. 
To the Plaintiff. 

N.B. — [If the libel ioas jmblished in any periodicoU publication other 
than a newspaper a^ter the notice accordingly. 

Form 37. 

Notice op Equitable Defence. 

Under Sections 65 and ^ of the Act, 

Take notice that the defendant intends at the hearing of this 
action to rely as a matter of defence on the statement hereunto 
annexed. 

Statement, 

The facts constituting the equitable defence to this action are as 
follows : — 

N.B. — [Here set otU the facts as concisely as possible and the 
number of the paragraphs as in an affidavit"]. 

Form 38. 
Interrooatories. 

[Heading as in Form N'o. 2]. 

Interrogatories on behalf of the above-named [plaintiff or defend- 
ant CD.] for the examination of the above-named [defendants E.F. 
and 6.H. or plaintiff]. 

1. Did not, &c. 

2. Has not, &c.' 

&c. &c. &c. 

[The defendant E.F. is required to answer the interrogatories 
numbered ]. 

[The defendant O.H. is. required to answer the interrogatw^es 
numbered ]. 



Form 39. 
Answer to Interrogatories. 

The answer of the above-named defendant E.F. to the interroga- 
tories for his examination by the above-named plaintiff. 

In answer to the said interrogatories, I, the above-named E.F. 
make oath and say as follows : — 
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Form 40. 

Order for an Oral Examination for insufficient Answer to 
Interrogatories. 

Upon hearing the parties, their solicitors or agents [or counsel] on 
both sides, I do order that the plaintiff [or defendant] do attend 
before a Judge of this Court at on the day of 

189 , at o'clock in the noon, to be 

by him orally examined as to the points mentioned in the paper- 
writing hereunto annexed, the plaintiffs [or defendant's] answers to 
the interrogatories delivered to nim in this action being insufficient/ 
in such points. 

^ I further order that the costs of the examination, and of the 

proceedings herein, as may be taxed by the Registrar, shall be paid 
by [or ahall abide the event, or as oth&noise ordered] 

Dated this day of 189 . 

Judge. 



Form 41. 

Notice by Plaintiff that Judgment may be signed against 
Individual Members of a Firm. 

[TiUe of Actum,'] 

Take notice, that on the hearing of this action the Court will be 
asked to order judgment against each of you whom I believe to be co- 
partners in the firm of [state firm\ and that imless sufficient cause be 
shown bv you or any of you to the contrary at such hearing, judg- 
ment will be ordered against you or such of you as do not sho'w 
sufficient cause to the contrary at the hearing. 

Dated this day of 189 . 

Plaintiff. 
To Mr. CD., of 

To Mr. E. F., of 

ToMr. G.H.,of 



Form 42. 

Notice to Plaintiff that Defendant defends on behalf 
OF others. 

[Tide of Action.'] 

Take notice that the above-named defendant has obtained an order 
for leave to defend the above action on behalf of or for the benefit of 
[state names of persons as in order], as well as on his own behalf. 
You may, if you think fit, object at the trial to the defendant 
defending on behalf of all or any of such persons. The affidavit on 
which the above-nlentioned order was made is filed at my office, and 
may be inspected by yon. 

Dated this day of 189 . 

Registrar 
To the above-named Plaintiff. 
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Form 43. 

Notice by Defendant to Third Party. 

No. of Plaint 

In. the County Court at 

Between A.B., Plaintiff, 

[Address and descr%ption.'\ 

and 

CD., Defendant. 

[Address wnd descriptioH.] 

To Mr. X.Y., of [oMreas and description.] 

Take notice that this action has been brought by the plaintifif 
against the defendant [cw surety for M.N. yupcyii a bond conditioned for 
payment of£2X) and interest to the plaintiff.] 

The defendant claims to he entitled to contribution from you to the 

-extent oj one-half of any sum ivhich the plaintiff may recover against 

him^ on the ground that you are his co-surety under the said bond [or, 

also surety for the said M.N. in respect of the said matter , under 

another bond made by you in favour of the said plaintiff, dated the 

day of A.D. 189 ]. 

[Or acceptor of a bill of exchange for £50 dated the day of 

A.D. 189 , dravm by you before and accepted by the 

defendant, and payable three months after date. 

The defendant claims to be indemnified by you agairist liability under 
the said bill, on the ground that it loa^s accepted for your a/^commod- 
'ati&n.] 

[Or, to recover damxujesfor a breach of a contract for the sale and 
-delivery to the plaintiff of 100 to7is of coal. 

The defendant claims to be indemnified by you against liat)ility in 
respect of the said contract, or any breach thereof, on the ground that 
it looA made by him on your behalf and as your a^ent.] 

And take notice, that if you wish to dispute the plaintiff's claim in 
this action as against the defendant CD., you must appear at this 
Court on the return-day of the simimons in this action, a copy of 
which summons is hereunto annexed. 

And take notice that you will henceforth be deemed a party to 
this action for the purpose of defending yourself against any claim 
.against you as set forth in this notice. 

(Signed) CD. [or L.M., Practitioner for 

the defendant or CD.] 

Form 44. 
Registrar's Notice of Payment into Court or whole Claim. 

Take notice that the defendant has paid into Court the full amount 
of your demand in this action, together with your costs therein. 

N.B. — [ Upon your applying for the above amount, it vnllhe necessary 
that you shotdd produce the plaint-note given to you on the entry of the 
plaint]. 

Registrar. 
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Form 45. 

Registrar's Notice of Payment of Part of Claim into Court. 

Take notice that the defendant has this day paid into Court the 
sum of £ in satisfaction of so much of your claim as relates to 

)[Aere describe the part of the claim or cause ^of action in respect of 
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The iffords vn 
italic9 within 
hrctekets must 
he inserted only 
whiere the de- 
fendant denies 
liability or re- 
lies on the 
defence of 
te^ider. 



lohich the payment is made] together with the sum of £ for 

your costs. If you elect to accept the same iu full satisfaction of 
your claim, and costs, and if you forthwith send to the Registrar of 
this Court and to the defendant a written notice to that effect by 
post or by leaving the same at the Registrar's office and at the 
defendant's place of abode or business, the action will be dis- 
continued and you will be liable to no further costs. In default 
of such notice [the said sum loill be retained and] the action will be 

f)roceeded with. If you do not appear at the hearing you will be 
iable to pay to the defendant such costs as he may incur for appear- 
ing at the hearing or such other sum of money as the Judge may 
order, for expenses subsequent to the payment into Court. 

Dated this 



day of 



189 



Registrar of the Court. 
To the plaintiff. 

N.B. — \_Upmi your applying for the above amozint it unll be necessary^ 
that you shmdd produce the plaint-note given to you on the entry of tJie- 
plaint.] 



Form 46. 
Notice of Acceptance of Sum paid into Court. 

Take notice that the plaintiff accepts the sum of £ paid 

by you into Court in full satisfaction of the whole of the plaintiff's, 
claim in this action. 

Dated this day of 189 . 

Plaintiff. 



Form 47. 
Defendant's Notice of Payment into Court of Part of Claim. 

Take notice that the above-named defendant [or CD., one of the: 
above-named defendants] has paid into Court the sum of £ 
in satisfaction of so much of the plaintiff's claim as relates to [here 
describe the part of the claim or cause of action in respect of which the 
payment is made]. 

[ Wliere there is a denial of liability add — and further take notice 
that notwithstanding such payment the defendant denies his liabi- 
lity.] 

Dated, &c. 

CD., the above-named defendant [or E.F., Practitioner for the 
above-named defendant]. 

To the Registrar of the Court and to A.B., the above-named 
plaintiff. 



Form 48. 

Execution against Garnishee. 

Under Section WO of the Act. 

Whereas on the day of 189 , it was ordered* 

that E.F. should pay into Court the sum of £ , being the 

[or so much of the] amount of debts found due from him to CD., of 
[here insert address and description] a judgment debtor of A.B. [or 
aa is sufficient to satisfy the judgment of the said A.B.]; and 
whereas default has been made in payment according to the said 
order : These are therefore [the same as in ordinary executions]. 

[This form may when iiecessary be altered to s^iit the turio^i circum- 
stances under which execution may issiis against a garnishee]. 
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Form 49. 
Interpleader Summons. 



No. of Plaint 



Tn the County Court at 



(Seal. In Law 

Between A.B. , Plaintiff, pSlbate,T« the 

and case may he, 

CD., Defendant. 
To of and of 

Whereas at the instance of you, the said certain goods *Goods and 

And chattels have been taken in execution under the process of this chattels, or the 
Court, and a claim has been made in respect of such by proceeds or 

yoxji the said ^*^^® thereof. 

This is therefore to require you, the persons above named, to attend 

before the Judge of the saia Court at of the clock in 

noon, in order that the said Judge may adjudicate upon 

such claim, and make such order in respect thereof and of the costs 

incidental thereto as to him shall seem fit. 

Given under my hand and the seal of the said Court this 
day of 189 . 

Registrar of the said Court. 



Form 50. 

.Summons to Assignor where a Defendant sued by the Assignee 
OF A Debt has paid the Debt and Costs into Court. 

Whereas the defendant has had notice that you dispute the assign- 
ment of the subject-matter in this action : 

And whereas the defendant has paid into Court the amount 
•claimed in this action \pr the sum of £ ] and the sum of 

£ for costs : 

You are therefore summoned to appear before on the 

day of 189 at the hour of in the 

noon, when judgment will be given determining the rights 
.and claims of the plaintiff and yourself. 

Dated the day of 189 

Registrar. 
To E.F., of [insert the address and description of the person to he sum- 
moned.] 



Form 51. 

Order substituting Claimant as Defendant. 

Upon hearing and upon reading the affidavit of 

filed the day of 189 , and 

It is ordered that the above-named claimant be substituted as 
<lefendant in this action in lieu of the present defendant, and that the 
icosts of this application be 

Dated the day of 189 . 



Digitized by 



Google 



310 SCHEDULE OF FORMS. 

Form 52. 
Particulars of Claim under Interpleader Summons.. 
In the County Court at No of Plaint 

Between A.B., Plaintiff, 

and 

CD., Defendant. 

Take notice that I, E.F., of [20 Elizabeth-street, in the City of Mel- 
bourne, dealer in furniture], claim certain goods and chattels to wit 
[or specified in the schedule hereunder written], taken in execution, 
under process issuing out of this Court in this action and that the 
grounds of my claim are that the said goods were assigned to me by 
an indenture dated the [28th day of May 1850], and made between, 
the said CD., the defendant of the one part, «.nd me the said E.F.,. 
the claimant of the other part [or as the case may be]. 

Dated, &c. 

(Signed) E.F., 

Claimant. 
To the Execution-Creditor, and the Bailiff of the Court. 



Form 53. 

Particulars of Claim for Rent under Interpleader Summons. 

[Commence cw above. ] 

Take notice that CD., the defendant, is my tenant of [a certain 
house and premises] situate at in the of 

and that the goods and chattels taken in execution under process 
issuing out of this Court in this action, were in and upon the said 
[house and premises], and that there was at the date of the said 
execution due to me from the said CD. the sum of £ for 

[one's yearns] rent of the said [ho^ise and premises], and that the same 
is still due and owing from the g^id CD. to me, and that I claim 
payment of the said sum of £ out the proceeds of the- 

said execution. 

Dated this day of 189 . 

(Signed) E.F. [name, address and description.] 

To the Execution-Creditor, and the 
Bailiff of the Court. 



Form 64. 

Interpleader Summons to a Claimant setting up a Claim to 

Rent in respect of the Premises upon which the 

Execution was levied. 

[Name, address, and description of claimant], you are hereby 
summoned to appear at a Court to be holden at on the 

day of 189 , at the hour of in the 

noon, to support a claim made by you to certain rent 
alleged by you to be due to you in respect of and issuing out of 
certain premises upon which certain goods and chattels were taken 
in execution under process of this Court in this action at the in- 
stance of [the execution creditor] ; and in default of your then estab- 
lishing such claim the said goods and chattels will then be sold, and 
the proceeds thereof paid over according to the exigency of the said 
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process [or, if such goods and chattels shall have been then sold, then 
the proceeds of such sale will be paid over accordingly to the 
exigency of the said process.] 
To [the claimant above named]. 



Form 55. 

Notice of Appeal. 

No. of Plaint 
In the County Cotirt at 

Between A.B., Plaintiff, 

and 

CD., Defendant. 

Take notice that the plaintiff [or defendant], being dissatisfied 
with, intends to appeal to the Supreme Court against the judgment 
decree or order of His Honour Judge given [or made] on 

the hearing of the above cause on the day of A. d. 

189 , directing that with costs. 

On the grounds [here set out groundn in numbered paragraf)hH], 

G.H., 

Practitioner for the above-named 
plaintiff or defendant. 

To E.F., Practitioner for the above-named 
defendant or plaintiff. 



Form 56. 
Bond where a Plaintiff is Appellant. 

Know all men by these presents that we, A.B. of, &c., and CD. of, 
&c, and E.F. of, &c., are jointly and severally held and firmly bound 
to G.H., of &c., in £ , to be paid to the said G.H., or his 

certain attorney, executors, administrators, or assiens. For which 
payment to be made we bind ourselves, and each and every of us, m 
the whole, our and each of our heirs, executors, and administrators, 
jointly and severally, firmly by these presents. 

Sealed with our seals, and dated this day of 

189 . 

Whereas an action is now depending in the County Court at 
wherein the above-bounden A.B. is plaintiff and the above-named 
G.H. is defendant :, 

And whereas the said action came on to be tried in the said Court 
on the day of 189 when a judgment was given 

for the said G.H. 

And whereas the said A.B., being dissatisfied with such judgment, 
gave due notice to the said G.H. of his the said A.B.'s intention to 
appeal from the same to the Supreme Court, according to the Sta- 
tute in such case made and provided : 

And whereas it is thereby provided that the party who shall 
appeal as aforesaid shall give security, to be approved by the Re- 
gistrar of the Court aforesaid for the costs of the appeal, and the 
amount of the judgment if such appeal be dismissed or not prose- 
cuted within the time prescribed by The County Court Rules 1891 : 

And whereas the alx)ve-named CD. and E.F., at the request of 
the said A.B., have agreed to enter into the above- written obligation 
for the purposes aforesaid, and the security intended to be hereby 
given has been approved of by the Registrar of the said 

County Court, as appears by his allowance in the margin hereof : 
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Now the condition of this obligation is such, that if the above- 
bounden A.B., CD., and E.F., any or either of them, shall pay 
unto the said G.H., his executors, administrators, or assigns, the 
costs of the said appeal, and the amount of judgment if such appeal 
be dismissed or be not prosecuted within the time prescrilid as 
aforesaid, then this obligation shall be void, otherwise shall remain 
in full force, 

A.B. (L.S.) 
CD. (L.S.) 
E.F. (L.S.) 

Signed, sealed, and delivered by the above-bounden in 

the presence of 

Note — [The words *' the amount of the judgmeid,^' where the plain- 
tiff is the appellant y have been held to mean the conts he has been ordered 
to pay in the proceedings below. ] 

Lucas V. Murray, 1 A.J.R., 130. 

, yrhefcyrm of bond where the defendant ajypeals is the same^ the 

necessary change of names being made.'] 



Form 57. 

Application for Copy of Judge's Notes in Appeals. 

Under Section 133 of the Act. 

To his Honour Judge 

The plaintiff [or defendant a« the case may be] having given the 
security and taken the steps necessary to enable him to prosecute an 
appeal, under section 133 of the Act, from your judgment in the 
case of tried at on the day of 

189 ,1 hereby request to be furnished, for the purpose of such 
appeal, with a copy of your notes taken at the hearing. 

X.Y., 
Practitioner for the [the party applying. ] 



Form 58. 

Application for Copy of Judge's Notes in Appeals. 

Under Section 134 of the Act. 

To his Honour Judge 

The plaintiff [or defendant as the coAse may be] having at the trial 
[or hearing] of the case of tried at on the 

day of 189 , requested you to make a note (1) of the 

following question of law then raised [here state the qtiestion], and (2) 
of the facts in relation thereto, and (3) of your decision thereon, and 
(4) of your decision of the action, I hereby request to be furnished 
with a copy of such note for the purpose of appeal. 

X.Y., 
Practitioner for [the party applying"] 



Form 59. 

Case upon Appeal. 

No. of Plaint 
In the County Court at 

(Seal.) 
Between A.B., Plaintiff, 

and 

CD., Defendant. 
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The plaint in this cause is as follows [here iiuert the plaint as net 
^ut in the plaint summmis]. 

[If the cause hori proceeded to a hearin^j, here state generally mich 
interlocutory proceedings a^mayhaverelation to the cause at thehearing,'\ 

The cause came on for hearing at on the 

day of 189 , before the Judge [or before the Judge 

and a jury, or , and the following issue of fact was directed 

by the Judge to be tried before jury], when [here state the course 
taken by the parties ai the hearing and the result]. 

The following is the evidence given at the hearing [here state the 
evidence either as agreed to by the parties or a.** taken from the Judge's 
notes, in the latter cuse ivith su^h comme7its {if any) as the Judge shaM 
think necessary]. 

The plaintiff [or defendant, as the case may he] being dissatisfied 
with the said decision, has given notice of appeal to the Supreme 
Court, the grounds of such appeal being as foUows [here insert the 
grounds of appeal as served up07i the opposite jmrty]. 

We, the parties [or the counsel or attorneys of the respective 
parties] to this suit have agreed upon this case [or ]. 

The parties their counsel or attorneys, being unable to agree upon 
a case to be submitted to the Supreme Court, I, the Judge who heard 
the cause, have settled and signed this case, in accordance with the 
provisions of the County Court Act 1890. 

Note. — [ When appeal is against an interlonUory order, the state- 
ments in the case should he altered accordingly, the affidaHts used being 
set Old instead of the oral emdence at the hearing]. 



Form 60. 

Notice of Sureties. 

Take notice that the sureties whom I propose as my security in the 
above cause [here stq,te the proceeding lohich has rendered the sureties 
necessary] are [here state the full names and additions of the sureties, 
whether housekeepers or freeholders, and their residences for the last 
six months, therein m^ntimiing the county or city, places, streets, and 
numbers, if any]. 

Dated this day of 189 . 

To the 

Form 61. 

Affidavit of Justification. 

I, of one of the sureties for the defendant, 

make oath aild say, that I am a housekeeper [or freeholder, as the 
cane may he] residing [describing particularly the county or 

city, the street or place, and the number of the house, if any], that I am 
worth property to the amount of £ [the amount required by 

the practice of the Court] over and above what will pay my just debts 
[if security in any other action or for any other purpose, add, and every 
other sum for which I am now security], that I am not bail or security 
in any other action or proceeding or for any other person [or if secu- 
rity in any other action or actions, add, except for CD. , at the suit of 
E.F., in the Court of in the sum of £ for G.H., 

at the suit of I.K. , in the Court of in the sum of £ 

specifying the several actions, loith the Courts in tohich they are brought 
and the sums in which he has become bound], that this my property, to 
the amount of the sum of £ [and if security m any other 

action, dsc, over and above all other simis for which I am now secu- 
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rity as aforesaid] consists of [here specify the nature and vodne of the- 
property in respect of which the deponent propones to become bondsman, 
as follows, stock-in-trade, in my business of carried on by 

me at of the value of £ of good book-debts 

owing to me to the amount of £ of furniture in my house 

at of the value of £ of a freehold {or leasehold) 

farm of the value of £ situate at occupied by 

or of a dwelling house of the value of £ 
situate at occupied by [or of other pro- 

perty, particularizing each description of property, with the 
value thereoj], and that I have for the last six months resided 
at [describing the place of such residence, or if he 

has had more than mie residence during that period, state it in the 
sams manner as above directed]. . 



Form 62. 

Notice to Defendant where any Change of Plaintiff. 

Whereas A. B. , at a Court holden at on the 

day of 189 , obtained a judgment against you for the sum 

of £ for and costs, which judgment now remains 

unsatisfied ; and whereas the said A.B. has since died [or, as the case 
may be], and E.F., of [address and description] is his 

executor [or state other representative character], this is to give you 
notice that the name of the said E.F. has been substituted as plaintiff 
for that of the original plaintiff, and that he is at liberty therefore 
to take the same proceedings on the judgment that the original 
plaintiff was entitled to take. 

£ s. d. 

Due on judgment ... • • 

To the defendant. 

N.B. — Where the judg'}nent in the original cause was for th^- 
defendant, aiid he has died, or as the case may be, the above form 
must be altered accordingly.] 



Form 63. 

Order for Issue of Execution after Death or Change of 
Interest or Liability after Judgment. 

Upon hearing [or, when required, reading the affidavit of J 

it is ordered that E.F., the executor of A. B.,, the plaintiff in this 
action, who has died since judgment, be substituted as plaintiff for' 
the original plaintiff, and that the said E.F. be at liberty W) issue 
execution against CD., the defendant, for the amount of the un- 
satisfied judgment and costs [or that the question whether E.F., the 
executor of A. B. , the original plaintiff now deceased, is entitled to 
recover the amount of the judgment obtained against CD., the 
defendant, and costs shall be tried by action to be commenced by 
plaint in the ordinary way, wherein the said E.F., shall be plaintiff,, 
and the said CD. defendant. 

Judge or Registrar. 



^ Form 64. 

Judgment against an Executor who has wasted Assets. 

No. of Plaint 
In the County Court at (Seal )* 
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Between A.B., Plaintiflf, 
and 
CD., Executor [or Administrator] of 
deceased, Defendant. 

Upon hearing this cause at a Court this day holden, it is adjudged 
that the plaintiff do recover against the defendant the sum of £ 
for and £ for costs : 

And it is ordered that the defendant do pay the same to the Re- 
gistrar of this Court on or before the day of 189 . 

It is also adjudged that the defendant, being the executor [or ad- 
ministrator] of the said deceased, has made away with, wasted, and 
put to his own use divers goods and chattels [or moneys, as the case 
may be], to the amount of the said sum, which were the property of 
the said deceased, and which came to the hands of the defendant as 
executor [or administrator] as aforesaid to be administered : 

Wherefore it is ordered, that if the defendant shall make default 
in the payment of the said sum, the same shall be levied by distress 
and sale of the goods and chattels which were of the said deceased, 
and which came to the hands of the defendant as executor [or admin- 
istrator] if the defendant has so much thereof in his hands to be 
administered, and if he has not, then that the said sum shall be 
levied of the proper goods and chattels of the defendant. 



Form 65. 

Judgment against Executor or Administrator who admits 
HIS Repri;sentative Character, and denies the Demand. 

Upon hearing this cause at a Court this day holden, it is adjudged 
that the plaintiff do recover against the defendant the sum of 
£ for and £ for costs : 

And it is ordered that the defendant do pay the same to the 
Registrar of this Court on or before the day of 

189 . 

And the defendant having admitted his representative character, 
but denied the plaintiff's demand, and the plaintiff having proved 
the same, it is further ordered, that if the defendant shall make 
default in payment of the said sums, the same shall be levied as 
follows : — The sum of £ [the debt or damage and costs] of 

the goods and chattels which were of the said deceased, and which 
came to the hands of the defendant as executor [or administrator], 
if the defendant has so much thereof in his hands to be admin- 
istered ; and if he has not, then that the sum of £ 
[the costs] be levied upon the proper goods of the defendant. 



Form 66. 

Judgment against Executor or Administrator where he 
admits his Representative Character, but denies the 
Demand, and alleges Total or Partial Administration op 
Assets, and the Plaintiff proves his Demand, and the 
Defendant proves Administration. 

Upon hearing this cause at a Court this day holden, it is adjudged 
that the plaintiff do recover against the defendant the sum of 
£ , for and £ for costs : 

And it is ordered, that the defendant do pay the same to the 
Registrar of this Court, on or before the day of 

189 . 
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And the defendant having admitted his representative character, 
but denied the plaint ifiTs demand, and having also alleged a total 
[or partial] administration of the goods of the said deceased, which 
came to the hands of the defendant as executor [or administrator] to 
be administered, it appears to the Court that the plaintiff has 
proved to the Court his demand, and also that the defendant has 
proved the administration alleged ; 

Wherefore it is ordered that in default of such payment, the sirni 
of £ being the costs incurred by the plaintiff in proving 

his demand, shall be levied on the goods and chattels which were of 
the said deceased, and which came to the hands of the defendant as 
executor [or administrator], if the defendant has so much thereof in 
his hands, and if he has not, then that it shall be levied of the pro- 
per goods and chattels of the defendant, and as to the sum of 
£ the plaintiff's demand that it be levied of the goods and. 

chattels of the said deceased which hereafter shall come to the hands 
of the defendant as executor [or administrator] as aforesaid to be 
administered. 

And it is further ordered, that the plaintiff do pay the Registrar 
of the Court on or before the day of 189 , the 

sum of £ being the costs incurred by the defendant in 

proving the administration alleged. 

[N.B. — If the de/endaiU in nhoion to have nome asattH, the judgmeiU 
must he for that amount de bonis testatoris, aiid/or the retsidue 
quando acciderint. 

Form 67. 
Judgment against Executor or Administrator where the 
Defendant admits his Representative Character, but 
denies the Demand, and alleges Total or Partiai^ Admin- 
istration OF Assets, and the Plaintiff proves his Demand, 
and the Defendant does not prove the Administration. 

' Upon hearing this cause at a Court this day holden, it is adjudged 
that the plaintiff do recover against the defendant the sum of 
£ for and £ for costs : 

And it is ordered, that the defendant do pay the same to the 
Registrar of this Court on or before the day of 

189 . 

And the defendant having admitted his representative character, 
but denied the plaintiff's demand, and having also alleged a total 
[or partial] administration of the goods of the said deceased, which 
came to the hands of the defendant as executor {or administrator] to 
be administered, it appears to the Court that the plaintiff has proved 
to the Court his demand, and also that the defendant has not proved 
the administration alleged. 

And it is further ordered, that if the defendant shall make default 
in payment of the said sum, the same shall be levied as follows : — 
The sum of £ [debt arid costs] of the goods and chattels 

which were of the said deceased, and which came to the defendant 
^s aforesaid, if the defendant has so much thereof in his hands to be 
administered ; and if he has not, then that the residue of the sum of 
£ [debt] be levied of the goods and chattels of the said 

deceased which hereafter shall come to the hands of the defendant 
as executor [or administrator] as aforesaid to be administered ; and 
that the sum of £ [the costs] be levied upon the proper 

^oods of the defendant. 
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Form 68 

Judgment against an Executor or Administrator who admits 
HIS Representative Character and the Plaintiff's Demand . 

BUT ALLEGES A TOTAL OR PARTIAL ADMINISTRATION OF AsSETS 
AND PROVES THE ADMINISTRATION. 

Upon hearing this cause at a Court this day holden, it is adjudged 
that the plaintiff do recover against the defendant the sum 
£ for 

And it is ordered that the defendant do pay the same to the 
Registrar of this Court at on or before the day 

of 189 . 

And the defendant having admitted his representative character 
and also the plaintiffs demand, and having alleged a total [o?- 
partial] administration of the goods of the said deceased, which came 
to the hands of the defendant as executor [or administrator] to be 
administered, it appears to the Court that the defendant has not 
proved to the Court the administration alleged : 

Wherefore it is ordered, that in default of such payment the said 
sum of £ shall be levied of the goods and chattels of the 

said deceased which hereafter shall come to the hands of the 
defendant as executor [or administrator] as aforesaid to be adminis- 
tered. 

And it is further ordered that the plaintiff do pay to the Regis- 
trar of this Court on or before the day of 189 . 
the sum of £ being the costs incurred by the defendant in 
proving the administration alleged. 

Form 69. 

Judgment against an Executor or Administrator who admits 
HIS Representative Character and the Plaintiff's Demand, 
but alleges a Total or Partial Administration of Assets, 

AND does not prove THE ADMINISTRATION. 

Upon hearing this cause at a Court this day holden, it is adjudged 
that the plaintiff do recover against the defendant the sum of 
£ for 

And it is ordered that the defendant do pay the same to the 
Registrar of this Court at on or before the day 

of 189 . 

And the defendant having admitted his representative character, 
and also the plaintiff's demand, and having alleged a total [or 
partial] administration of the goods of the said deceased, which came 
to the hands of the defendant as executor [or administrator] to be 
administered, it appears to the Court that the defendant has not 
proved to the Court the administration alleged. 

And it is further ordered that if the defendant shall make default 
in payment of the said sum, the same shall be levied as follows : — 
The sum of £ [debt and C08t9] of the goods and chattels 

which were of the said deceased, and which came to the defendant 
as aforesaid, if the defendant has so much thereof in his hands to be 
administered ; and if he has not, then that the residue of the sum of 
£ [debt] be levied of the goods and chattels of the said 

deceased which hereafter shall come to the hands of the defendant as 
executor [or administrator] a.s aforesaid to be administered ; and 
that the sum of £ [the costs] be levied upon the proper 

goods of the defendant* 
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Form 70. 

Summons to an Executor of Plaintiff's Intention to apply to 
THE Court where Assets have come to Defendant's Hands 
since Judgment. 

No. of Plaint 

In the County at 

(SeaL) 
Between A.B., PlaintifiF, 

[Address and description.] 

and 

CD., executor [or administrator] 
of deceased, Defendant. 

[Address and description.] 

The plaintiff having learnt that property of the deceased has come 
to your (the defendant's) hands as executor [or administrator] since 
the judgment to be herein administered [and that you have with- 
holden and wasted the same], intends to apply to the Court to be 
holden on the day of 189 , at the hour of 

in the noon, for an order that the debt [or damages] and 

costs shall be levied of the goods and chattels of the said deceased, 
if you have so much thereof to be administered [and that if you 
have not, then that it shall be levied of your proper goods and 
chattels], and that the costs be levied of your proper goods and 
chattels. 

You are' therefore hereby summoned to appear at the said Court 
at the time and place aforesaid, to answer touching the matters 
aforesaid. 

To the Executor or Administrator of the deceased. 



Form 71. 

Warrants of Execution in Actions against Executors. 

The ordinary form of warrant is to be used, varied to meet each 
case in accordance with the particular judgment as to the nature of 
the levy to be made. 



Form 72. 

Judgment against an Executor on a Devastavit since 
Judgment. 

Upon hearing the plaintiff's application in this cause at a Court 
this day holden, it is adjudged that property of deceased 

has come to the hands of the defendant, as his executor [or admin- 
istrator] since the judgment recovered herein, to be administered, 
and that the defendant has wasted the same property, whereby the 
judgment recovered herein remains unsatisfied. It is therefore 
ordered that the defendant do pay the sum of £ recovered 

by [or remaining due upon] the judgment, together with the sum of 
£ the costs of this order, to the Itegistrar of this Court, 

on or before [as the case may be]. 

And it is further adjudged, that if the defendant make default in 
payment thereof an execution shall issue to make and levy the above- 
mentioned sums of the goods and chattels of the said deceased, if the 
defendant has so much thereof in his hands to be administered, and 
if he has not, then to be made and levied of the proper goods and 
chattels of the defendant. 
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Form 73. 

Order of Reference. 

By the consent of the plaintiff and defendant, it is ordered that all 
matters in difference in this cause [and all other matterH vnthin the 
jurisdiction of this Court, in difference between the said parties'] be re- 
ferred tp of whose award, to be made or given 
on or before the day of 189 , shall be entered as 
the judgment in this cause ; and it is further ordered, that the time 
for makine or giving such award may be from time to time enlarged 
by the Judge of the Court, in his discretion, for such time as he shall, 
by indorsement to be by him made on this order, direct ; and that 
the said award, when made or given, may be referred back again to 
the said arbitrator at the like discretion of the said Judge without 
the further consent of the said parties, and in case either of the said 
parties shall neglect or refuse to attend any appointment to be made 
by the said arbitrator for proceeding under this order, after two days' 
notice thereof in writing rfiall have oeen given to him by serving the 
same personally or by leaving it at his last or usual place of abode, 
the said arbitrator shall be at liberty to proceed ex parte on the 
matters of the said reference, and his certificate shall be as valid as 
if both the said parties had duly attended before him. And it is 
further ordered, that the costs of the said reference shall be in the 
discretion of the arbitrator, and that the costs of the action shall 
abide the event ; and it is lastly ordered, that the submission to arbi- 
tration shall^not be revocable by either party. 

Form 74. 
Summons in Action of Ejectment. 

No. of Plaint , 
In the Coimty Court at 

(Seal.) 
Between A.B., CD., and E.F., Plaintiffs, 

[Addresses and description,'] 

-and 

G.H., I. J., and K.L., Defendants. 

[Addresses and description,'] 

You, the above-named defendants, and all persons entitled to 
defend the possession of the property described in the statement 
hereunto annexed, to the possession whereof the above-named 
plaintiffs, some or one of them, claim to be [or to have been on and 
since the day of 189 ] entitled, and to eject all 

other persons therefrom, are hereby summoned to appear at a County 
Court to be holden at on the day of 

189 , at the hour of in the forenoon, to defend the said 

property, or such part thereof as you may be advised. 

And take notice that unless you appear judgment may be given, 
and you turned out of possession. 

Dated the day of 189 . 

Registrar of the Court. 
To the Defendants. 

£ s. d. 
Costs of this summons ..... •. 

[At bottom of summons,] 
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Take notice if you the defendants, or any of you, be only tenants- 
of. the property or some part thereof, you must upon being served 
with this summons, or if this summons shall come to your know- 
ledge, forthwith give notice therefore to your immediate landlord 
or his bailiff or receiver, and if you do not give such notice you wi.ll 
be liable, under section 191 of the Supreme Court Act 1890, to for- 
feit to your landlord three years' improved or rack-rent of the 
premises demised to you or holden in your possession of him, in re- 
spect of which this summons has issued. 

Form 75! 

Notice of Withdrawal of Action as to the Whole or Part of 
Property. 

Take notice that I, the above-named plaintiff, will not proceed in 
this action [or in respect of that portion of the property hereinafter* 
described ; that is to say, here describe the said portion of property, '^ 

Plaintiff. 

Form 76. 

Notice in Ejectment that a Person not originally made a 
Defendant will appear and defend. 

Take notice that M.N. has filed the affidavit, a copy of which iar- 
hereunto annexed, and that by leave of the Registrar he will appear' 
at the trial as a defendant. 

To the Plaintiffs. 



Form 77. 

Notice in Ejectment that a Defendant will limit his Defence" 
TO part of the Property. 

Take notice that the above-named defendant, K.L., will at the 
trial of this action limit his defence to a part only of the property 
mentioned in the statement annexed to the summons, that is to say 
{here describe the part to which the defence is limited tvith reasmiahle 
certainty]. 

To the Registrar of the Court 
and to the Plaintiffs. 



Form 78. 

Judgment in Ejectment for all the Plaintiffs for the Whole. 
Property. 

Upon the hearing of this cause at a Court holden this day, it is 
adjudged that the plaintiffs were, on the (a) day of 

189 , and still are entitled to the possession of the property 
mentioned in the statement annexed to the summons in this action ; 
that is to say [describe the property as set ovt in the sta^efnent] ; and 
it is ordered that the defendants do give the plaintiff possession of 
the said above-mentioned property forthwith [or on the 
day of 189 ] ; and it is adjudged that the plaintiffs do- 

recover against the defendants the sum of £ for costs. 

And it is ordered that the defendants do pay. to the Registrar of 
this Court the sum above-mentioned on or before the day 

of 189 . 

To the Defendants. 



Digitized by 



Google 



SCHEDULE OF FORMS. 

Take notice that if possession be not given and payment made as 
above ordered, a warrant may issue requiring the bailiff of the Court 
to give possession of the said property to the plaintiffs, and to levy 
the sum above mentioned, together with further costs. 

(a) The day on which the summons isstied, or the day staled in the 
summons on which the title of plaintiffs accrued. 
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Form 79. 

Judgment in Ejectment for all the Plaintiffs fob part of the 
Property against one of the Defendants, and fob the other 
Defendants as to the Residue of the Property. 

Upon the hearing of this cause at a Court holden this day, it is 
adjudged that the plaintiffs were, on the day of 

189 , and still are entitled to the possession of part of the property 
mentioned in the statement annexed to the summons in this action, 
that is to say [describe the part the plaintiffs are adjudged entitled ^o], 
and for which part the defendant G.H. defended separately ; but 
that the plaintiffs were not nor are entitled to the possession of the 
residue of the property described in the statement annexed to the 
summons, for which tne defendants I.J. and K.L. defended ; and it 
is ordered that the defendant G.H. do give the plaintiffs possession 
of the said part of the said property, for which the said G.H. defen- 
ded separately, forthwith \or on the day of 
189 ] ; and it is adjudged that the plaintiffe do recover against the 
defendant G.H. the sum of £ for costs, and that the 
defendants I. J. and K.L. do recover against the plaintiffs the sum 
of £ for costs. 

And it is ordered that the defendant G.H. do pay the said sum of 
£ and the plaintiff the said sum of £ to the 

Registrar of this Court, on or before the day of 

189 . 

To the Defendant G.H. and to the Plaintiffs. 

Take notice that unless possession be given and payment made as 
above ordered a warrant or warrants may issue requiring the bailiff 
of the Court to give possession of the said property to the plaintiffs, 
and to levy the sums above-mentioned from tne parties ordered to 
pay the same respectively together with further costs. 



Form 80. 

Judgment in Ejectment for one of the Plaintiffs fob all the 
Pbopebty against all the Defendants. 

Upon the hearing of this cause at a court holden this day, it is 
adjudged that the plaintiff A. B. was on the day of 

189 , and still is, entitled to the possession of the property 
mentioned in the statement annexed to the summons in this action, 
that is to say [describe the property as set out in the statement annexed 
to the summansi ; and it is ordered that the defendants do give the 
said A.B. possession of the said above-mentioned property forthwith 
[or on the day of 189 ], and it is adjudged that 

the said plaintiff A.B. do recover against the defendants the sum 
of £ for costs. 

And it is ordered that the defendants do pay to the Registrar of 
this Court the sum above-mentioned on or before the day 

of 189 
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To the Defendants. 



Take notice that unless possession be given and payment made as 
above ordered a warrant may issue requiring the bailiff of the Court 
to give possession of the said property to the plaintiff A.B., and to 
levy the sum above-mentioned, together with further costs. 



Form 81. 

Judgment in Ejectment fob Plaintiff whose Title has expibbd 
BEFORE Trial. 

Upon the hearine of this cause at a Court holden this day, it is 
adjudged that the paintiff was on the day of 

189 , and thence imtil and at the time of the entry of the plaint 
and of the service of the summons in this action, entitled to the 
possession of the property mentioned in the statement annexed to 
the summons in this action, that is to say [here describe the property 
as set out in the statement], but his title to the same has since that 
time and before this day expired ; and it is further adjudged that 
the plaintiff do recover against the defendant the sum of £ 
for costs. 

And it is ordered that the defendant do pay to the Registrar of 
this Court the sum above-mentioned on or before the day 

of 189. 



Form 82. 

JuDGMBi^ IN Ejectment for Defendant. 

Upon the hearing of this cause at a Court holden this day, it is 
adjudged that the ^aintiff was on the day of 

189 , nor thence hitherto hath been nor is now entitled to the 
possession of the property, or of any part of the property mentioned 
in the statement annexed to the summons in this action, that is to 
say [here describe the property as set out in the statement] ; and it is 
further adjudged that judgment be entered for the defendant [or 
that judgment of nonsuit be entered], and that the defendant do 
recover against the plaintiff the sum of £ for costs. 

And it is ordered that the plaintiff do pay the same to the Regis- 
trar of this Court on or before the day of 189 . 

To the Plaintiff. 



Form 83. 

Judgment in Ejectment for Defendant's Costs where Plaintiff 
does not appear. 

Whereas the plaintiff has not appeared, either by [himself, his 
counsel, or solicitor, at the Court holden this day, being the day , 
appointed for the trial of this cause, and the defendant has appeared 
in person [or by his counsel or solicitor] it is therefore adjudged that 
the cause be struck out, and that the defendant do recover mm. the 
plaintiff the sum of £ for costs. 

And it is ordered that the plaintiff do pay the same to the Regis 
trar of this Court on or before the day of 189 H 

:; To the Plaintiff. 
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Form 84. 
Warrant of Execution in Ejectment for Possession and Costs. 

Whereas at a Court holden at on the day of 

189 , it was adjudged that the plaintififs were on the 
day of 189 , and still are entitled to the 

possession of the property mentioned in the statement annexed to 
the summons in this action, that is to say [deMcrihe the property aa 
^et out in the Htcutement] ; and it was ordered that the defendants 
should give the plaintiffs possession of the said above-mentioned 
property forthwith for on the day of 189 ] and 

it was adjudged that the plaintififs should recover against the 
defendants the sum of £ for costs ; and it was ordered 

that the defendants should pay the said sum to the Registrar of this 
Court forthwith [or on the day of 189 ■] : 

And whereas the defendants have not obeyed the said order : 

These are therefore to authorize and require you to forthwith give 
possession of the said hereinbefore-mentioned property to the 
plaintifiF : And these are therefore further to require and order you 
forthwith to make and levy by distress and sale of the goods and 
chattels of the defendant, wheresoever they may be found within 
the colony of Victoria (excepting the wearing apparel and bedding 
of the defendant or his family, aild the tools and implements of his 
trade, if any, to the value of £10), the said sum and the costs of this 
warrant and execution ; and also to seize and take any money or 
bank notes, and any cheques, bills of exchange, promissory notes, 
bonds; specialties, or securities for money, scrip, and shares of the 
<iefendant, which may be there found, or such part or so much there- 
of as may be sufficient to satisfy this execution and the costs of 
making and executing the same, and to pay the amount so levied to 
the Registrar of this Court, and make return of what you have done 
under this warrant immediately upon execution thereof. 

To the Bailiflf of the said Court. 



Form 85. 

Special Warrant of Execution in Ejectment for Possession 
AND Costs where one of several Plaintiffs has died after 

JUDOxMENT AND BEFORE EXECUTION EXECUTED. 

Whereas at a Court holden at on the day of 

189 , it was adjudged that the plaintiffs were on the 
day of 189 , and still are entitled to the 

possession of [describe the property as in the statement annexed to the 
summons'] mentioned in the statement annexed to the summons in 
this action : and it was ordered that the defendants should give the 
plaintiffs possession of the same forthwith [or as in the judgment] ; and 
it was adjudged that the plaintiffs should recover against the defend- 
ants the sum of £ for costs ; and it was ordered that the 
defendants should pay the said sum to the Registrar of this Court 
forthwith [or ow in the jtidf/ment] : 

And whereas the defendants have not obeyed the said order : 

And whereas CD., one of the plaintififs, has died since the judg- 
ment was given and before execution executed : 

These are therefore to authorize and require you to forthwith give 
possession of the said hereinbefore-mentioned premises to the 
surviving plaintiffs A.B. and E.F. on behalf of themselves and of 
the legal representatives of the deceased plaintifif CD. : And these 
are therefore further, &c. [conclude as in the last form] 

To the Bailiff of the said Court. 
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Form 86. 

JirtKJMENT IN Ejectment for Plaintiff where Defendant x» 
Joint Tenant, Tenant in Common, or Coparcener with: 
Plaintiff and an actual Ouster is proved. 

Upon the hearing of this cause at a Court holden this day, it is- 
adjudged that the plaintiff and defendant were on the day 

of 189 , and still are entitled to the joint possession of 

the property mentioned in the statement annexed to the summons 
in this action as joint tenants [or as tenants in common or as copar- 
ceners], that is to say [describe the property as set ovit in the state- 
ment]f and it having been proved to the satisfaction of the Court 
that the defendant did before the commencement of this action 
actually oust the plaintiff from the possession of the said property^ 
and thence hitherto had kept and still keeps the plaintiff ousted 
therefrom, it is adjudged and ordered that judgment be entered for 
the plaintiff', and that the defendant do give the plaintiff jointly 
with him the defendant possession of the said above-mentioned 
property forthwith [or on the day of 189 ], 

and that the plaintiff do recover against the defendant the sum of 
£ ' for costs. 

And it is ordered that the defendant do pay to the Registrar of 
this Court the sum above-mentioned on or before the day 

of 189 . 

To the Defendant. 

Take notice that if possession be not given and payment made as. 
above ordered, a warrant may issue requiring the bailiff of the 
Court to give possession of the said property to the plaintiff, and to 
levy the sum above mentioned with further costs. 

Form 87. 
Judgment in Ejectment for Defendant where Defendant is- 
Joint Tenant in Common, or Coparcener with the Plaintiff, 
and no actual ouster is proved. 

Upon the hearing of this cause at a Court holden this day, it is> 
adjudged that the plaintiff and the defendant were on the 
day of 189 , and still are entitled as joint tenants [or a» 

tenants in common or as coparceners] to the joint possession of, that 
is to say [describe the property as set <yitt in the statement], mentioned 
in the statement annexed to the summons in this action ; and it not 
having been proved to the satisfaction of the Court that the defend- 
ant ha.s actually ousted the plaintiff from the possession of the said 
property or any part thereof, it is adjudged and ordered that judg- 
ment be entered for the defendant, and that the defendant do- 
recover against the plaintiff the sum of £ for costs. 

And it is ordered that the plaintiff do pay to the Registrar of this 
Court the sum above-mentioned on or before the day of 

189 . 

To the Defendant. 



Form 88. 

Order in Ejectment for the Substitution of the Heir or 
OTHER Representative of a sole Plaintiff who dies beforb 
THE Return-Day for such deceased Plaintiff, and for thb 
Continuation of the Action in the Name of the Heir or 
other Representative. 

Upon reading the affidavit of E.F., and upon hearing the 
of the said E.F. and of the defendant, and it appearing to the Court 
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that the plaintiff A. B. died on the day of 189 

now last past, and since the commencement of this action, and that 
the said E.F. is the heir-at-law of the said A.B., and as such heir 
entitled to whatever estate or interest the said A.B. had in the pro- 
perty sought to be recovered in this action [or that the said E.F. 
is entitled as devisee under the will of the said A.B. to whatever 
estate or interest the said A.B. had in the property sought to be 
recovered in this action [or as the case may he], it is ordered that the 
name of the said E.F. as heir-at-law [or as devisee under the will, or 
.as the case may he] of A.B. deceased be substituted in the proceed- 
ings in this action for the name of the said A.B. deceased as plaintiff 
in this action, and the said E.F. be at liberty to continue this 
■action in his own name as plaintiff, and to proceed therein as if he 
had been originally the plaintiff therein, and that the said E.F. do 
pay to the Registrar of this Court, on or before the day of 

189 , the sum of £ for the costs occasioned to 

the defendant by this application, and that the trial of this action 
be [forthwith proceeded with [or^be adjourned to the ay 

of 189 ]. 

To the Defendant. 

N.B. — In explanation of this form, it may be mentioned that after 
the amendment the title of the cause will stand thus : — 

Between E.F. (the heir-at-law of A.B., I piointiff 
the original plaintiffs deceased) | * 

. and 
CD. ... .. Defendant. 

Or, 

[Between E.F. devisee under the will of I p, . .^ 
A.B., the original plaintiff, deceased | ' 

and 
CD. ... ... Defendant.] 



Form 89. 

Order of Ejectment for the Substitution of the Heir or other 
Representative of one of several Plaintiffs who dies before 
the Return-Day for such deceased Plaintiff, and for the 
Continuation of the Action in the Names of the surviving 
Plaintiff and of the Heir or other Representative of the 
deceased plaintiff. 

Upon reading the affidavit of K.L., and upon hearing the 
of the said K.L. and of the defendants, and it appearing to the 
•Court that the plaintiff CD. died on the day of 

189 now last past, and since the commencement of this action, and 
that the said K..L. is the heir-at-law [or as the case mjay he\ of the 
said CD., and as such heir [or as the case mmf he] is entitled to what- 
ever estate or interest the said CD. had in the property sought to be 
recovered in this action ; it is ordered that the name of the said K.L. 
AS heir-at-law [or as the case may he] of CD. deceased be substituted 
in the proceedings in this action for the name of the said CD 
deceased as one of the plaintiffs, and that the action be continued 
and proceeded with in the names of A.B. and K.L. as plaintiffs as if 
the said A.B. and K.L. had been originally the plamtiffe therein, 
, and that the said K.L. do pay to the Registrar of this Court on or 
before the day of 189 , the sum of £ 

for the costs occasioned to the defendants by this application, and 
that the trial of this action be forthwith proceeded with [or be ad- 
journed to the day of 189 ]. 



Digitized by 



Google 



826 SCHEDULE OF FORMS. 

Form 90. 

Judgment in Ejecttment fob substituted Plaintiff. 

No. of Plaint 
In the County Court at (SeaL > 

Between E.F. the heir-at-law of A.R 1 pja^in+iff 
the origincU plaintif, deceased) | ' 

and • 
CD. ... ... ... Defendant. 

Or. 
[Between E.F. (devisee under the will of I plaintiff 
A.B., the origincU plaintiff, deceased | ' 

and 
CD. ... ... ... Defendant.] 

Whereas the plaintiff A.B. died after the commencement of this, 
action, and before the return-day of the summons therein, and by 
an order of the Court made this day [or on the day of 

189 last] it was ordered, among other things, that the name 
of the said E.F., as heir-at-law of A.B. deceased, should be substi- 
tuted in the proceedings in this action for the name of the said A.B. 
deceased as plaintiff, and that the action should be continued in the 
name of the said E.F. as plaintiff as aforesaid : 

Now, upon the hearing thereof, at a Court holden this day, it is 
adjudged that the said A.B. on the day of 189 , 

and thence until the day of his death, was entitled to the possession 
of the property mentioned in the statement annexed to the summons 
in this action, that is to say [describe the Tproperty as bet mU in the 
statement] ; and that the said plaintiff E.F. is the heir-at-law of the 
said A.B., and as such heir became on the death of the said A.B. and 
still is entitled to the possession of the said above-mentioned pro- 
perty ; and it is ordered that the defendant do give the plaintiff' 
E.F. possession of the said above-mentioned property forthwith [or- 
on the day of 189 ], ana it is adjudged that the 

plaintiff E.F. do recover against the defendant the sum of £ 
for costs. 

And it is ordered that the defendant do pay to the Registrar of 
this Court the sum above-mentioned on or before the day 

of 189 . 

Given under the seal of the Court this day of 

189 . 

By the Court, 

Registrar of the Court. 

To the Defendant. 

Take notice that if possession be not given and payment made as 
above ordered a warrant may issue requiring the bailiff of the Court 
to give possession of the said property to the plaintiff, and to levy 
the sum above mentioned, together with further costs. 

N.B. — [If E.F, he entitled as devisee under the vnll of A. By, the 
origincU plaintiff, or if A. B. he one of severed joint plaintiffs, the above 
form must be altered accordingly.] 



Form 91. 

Judgment in Ejectment fob surviving and substituted 
Plaintiffs. 

No. of Plaint 
In the County Court at 

(Seal.) 
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Between A.B. and K.L. (the heir-at-law of CD., I pi-intiffs 
one of the original plaintiffs, dece&sed) \ ' 

and 

E. F. and G. H. ... ... .... Defendants. 

Whereas one of the plaintiffs, CD., died after the commencement 
of this action and before the return-day of the summons therein, and 
by an order of this Court made this day [or on the day of 

189 last] it was ordered, amongst other things, that the 
name of the said K.L., as heir-at-law of CD. deceased should be sub- 
stituted in the proceedings in this action for the name of the said 
CD. deceased, together with the name of the said A.B. as plaintiffs, 
and that the action should be continued in the names of the said 
A.B. and K.L. as plaintiffs as aforesaid : 

Now, upon the hearing thereof, at a Court holden this day, it is 
adjudged that the said A.la. and CD. deceased were on the 
day of 189 , and thence until the day of the death of the 

said CD. entitled to the possession of [describe the property as in the 
statement annexed to the summons], mentioned in the statement 
annexed to the summons in this action ; and that the plaintiff K.L. 
is heir-at-law of the said CD. deceased, and that on the death of the 
said C).D., the said A.B. and K.L. became and still are entitled to 
the possession of the property in the said statement mentioned ; and 
it is ordered that the defendants do give the plaintiffs A.B. and K.L. 
possession of the property above mentioned and described forthwith 
[o^ on the day of 189 ] ; and it is adjudged that 

the plaintiffs A.B. and K.L. do recover against the defendants the 
sum of £ for costs. 

And it is ordered that the defendants do pay to the Registrar of 
this Court the sum above mentioned on or before the day 

of 189 . 

Given under the seal of this Court this day of 

189 . 

By the Court, 

Registrar of the Court. 

To the Defendants. 

N.B. — [If K.L. he entitled a^ devisee under the mil of CD., one oj 
the originai plaintiffs, this form must he altered accordingly.] 



Form 92. 

Order in Ejectment, giving Leave to a Party claiming the 
Property on the Death of Defendant, who dies before the 
Return-Day, to appear and defend in the place of such 
deceased defendant. 

Upon reading the affidavit of E.F., and upon hearing the 
of the said E.F., and of the plaintiff, and it appearing to the Court 
that the defendant has died since the commencement of the action, 
and that upon the death of the defendant the said E.F. became en- 
titled to whatever estate or interest the defendant CD. had in the 
property sought to be recovered in this action ; it is ordered that the 
said E.F be at libertv to appear and defend the said property above 
nientioned and described in the place of the said CD. deceased, and 
that the name of E.F. be substituted for that of the said CD. 
deceased, as defendant in the proceedings in this action, and that 
this action be continued as if the said E.F. had been originally made 
defendant therein ; and that the said E.F. do pay to the Registrar of 
this Court on or before the day of 189 , the 

sum of £ for the costs occasioned to plaintiff by this appli- 
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cation, and that the trial of this action be forthwith proceeded with, 
[or be adjourned to the day of , 189 ]. 

To the plaintifiP. 

N.B. — In explanation of this form, it may be mentioned that after 
the amendment the title of the cause will stand thus : — 
Between A.B., Plaintiff, 
and 
E.F. (substituted for CD., deceased), defendant, 
and all subsequent proceedings will be against E.F., as if he had been, 
originally defendant. 



Form 93. 

Summons in Ejectment foe Costs against the Representatives 
OF A Deceased Defendant. 

No. of Plaint 
In the County Court at holden at 

(Seal) 
Between A.B., Plaintiff. 

[Address and descHption] 
and 

CD., Defendant. 

[Address and description.] 

Whereas the plaintiff at a Court holden at on the 

day of 189 , obtained a judgment against C,D. , of 

for the recovery of the possession of [here describe the 
property as in the jvdgment], and for the sum of £ for costs, 

which judgment remains unsatisfied so far as relates to the said 
costs; and whereas the said CD. has since died, and you are his 
executor [or sta^e other representative cliara^ter], you are hereby 
summoned to appear at a Court to be holden at on the 

day of 189 , at o'clock in the 

noon, to show cause why judgment should not be entered up against 
you at the suit of the plaintiff on the judgment so obtained for the 
said sum of £ for costs, and why execution should not 

issue thereon for the same. 
To the Defendant. 

£ s. d. 
Due on judgment for costs : : 



Form 94. 

Judgment in Ejectment for Plaintiff who has withdrawn the 
Action as to Part of the Property. 

Whereas the plaintiff has withdrawn this action as to part of the 
property mentioned in the statement annexed to the summons in 
this action, that is to say [describe the part of the property as set otU 
in plaintiff's notice], and the action has proceeded for the recovery of 
the remainder of the said property : 

Now upon the hearing thereof this day it is adjudged that the 
plaintiff was on the day of 189 , and still is 

entitled to the possession of the remainder of the property mentioned 
in the statement annexed to the summons in this action, that is to 
a&y [describe the remainder of th>e property] ; and it is ordered that 
the defendant do give the plaintiff possession of the said lastly above 
mentioned property forthwith [or on the day of ] ; 

and it is adjudged that the plaintiff do recover against the defendant 
the sum of £ for costs : 
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And it is ordered that the defendant do pay to the Registrar of 
this Court the sum above mentioned on or before the day 

^f 189 . 

To the Defendant. 

N.B. — [If the judgment he that plaintiff recover part only of the 
remainder of the [/roperty, or he for the defendant^ this form must he 
joltered a>ccordingly.] 

Form 96. 

Confession in Ejectment by Defendant of Plaintiff's Title to 
THE Property. 

No. of Plaint 
In the County Court of holden at 

Between A.B., Plaintiff, 

and 

CD., Defendant. 

I, the above-named defendant, hereby confess and admit the 

plaintiff's title to the property mentioned in the statement annexed 

to the summons in this action, and sought to be recovered therein, 

. and that the plaintiff is entitled to the immediate possession thereof. 

Dated this day of 189 . 

Defendant. 
Signed by the defendant in the presence of 
To the Registrar of the Court. 



Form 96. 

Confession in Ejectment by Defendant defending separately 
FOR Part of the Property of Pi^intiff's Title to such Part. 

No. of Plaint 
In the County Court at 

Between A.B., Plaintiff, 

and 

CD. and E.F., Defendants. 

I, CD., one of the above-named defendants, defending separately 
for [here describe the part for which CD. defends], being part of the 
property mentioned in the statement annexed to the summons in 
this action, and for which no other person defends, do hereby confess 
and admit the plaintiff's title to the above-mentioned part of the 
said property, and that he is entitled to the immediate possession 
thereof. 

Dated this day of 189 . 

CD., 
One of the defendants. 
Signed by CD., one of the defendants, in the presence of 
' To the Registrar of the Court. 



Form 97. 
. Judgment in Ejectment for Plaintiff where a Defendant, def- 
ending separately for Part of the Property, admits Plain- 
tiff's Title to such Part, and the Action proceeds for the 
recovery of the Remainder of the property. 

Whereas CD., one of the defendants defending separately for 

\ [here describe the part for which CD. defends], being part of the 

property mentioned in the statement annexed to the summons in this 



Digitized by 



Google 



83ft SCHEDULE OF FORMS. 

action, and for which no other person defends, hath confessed and 
admitted the plaintiff's title to the said part ot the said property-, 
and that the plaintiff is entitled to the possession thereof : And 
whereas the action has proceeded for the recovery of the remainder 
of the said property. 

Now upon the hearing thereof at a Court holden this day it is 
adjudged that the plaintiff was on the day of 

189 , and still is entitled to the possession of the remainder of the 
property mentioned in the statement annexed to the summons in 
this action; and it is ordered that the defendant CD. do give the 
plaintiff possession of the said [describe the part defended by C. D. J 
forthwith \pr on the day of 189 ] ; and that the 

defendant E.F., do give the plaintiff possession of the said [the 
remainder of the property] forthwith [or on the day of 

189 ] ; and it is adjudged that the plaintiff do recover against 
the defendant CD. the sum of £ for costs, and against the 

defendant E.F. the sum of £ for costs. 

And it is ordered that the defendants do respectively pay the said 
sums above mentioned to the Registrar of this Court on or before the 
day of 189 . 

To the Defendants. 

Take notice that unless possession be given and payment made as 
above ordered, a warrant may issue requiring the baUiff of the Court 
to give possession of the said property to the plaintiff, and to levy 
the sums above mentioned, together with further costs. 

[N.B. — If the judgment be that plainiiff recover part only of the 
remainder of the property, or be for the defendant, the ahove form 
must be altered accordingly.] 

Form 98. 

Notice to Distrainee op Goods [oe Cattle] intended to be 
replevied. 
In the County Court at 

Take notice that AB., of, &c., whose goods [or cattle] you have 
distrained intends to replevy the same, and has proposed as his 
sureties for the due prosecution of an action of replevin against you 
in the [here mention the Court in which the action is to be brought], 
E.F., of, &c., G.H., of, &c., and that if you have any valid objection 
to make to the proposed sureties, or either of them, you must attend 
at [here insert place of office of Registrar], on the day of 

189 , at the hour of when the bond will De sub- 

mitted to me for approval. J.K. , 

Registrar of the Court. 

Form 99. 

Bond in Replevin where Action to be commenced in County 

Court. 

Know all men by these presents, that we, AB., 'of, &c., CD., of 
&c., and E.F., of, &c., are held and firmly bound unto G.H., of &c., 
in £ to be paid to the said G.H., or his certain attorney, 

executors, administrators, or assigns, for which payment to be made 
we bind ourselves and each of every of us in the whole, our and 
each of our heirs, executors, and administrators, jointly and severally,, 
firmly by these presents. 

Sealed with our seals, and dated this day of 

189 . 
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Whereas the above-named CD. and E.F., at the request of the 
said A.B., have agreed to enter into the above- written obligation, 
and this security has been approved of by , the Kegi^rar 

of the County Court of , holden at , as appears 

by his allowance in the margin hereof : 

Now the condition of this [obligation is such, that if the above- 
bounden A.B. do and shall with efiEect and without delay prosecute 
an action of replevin which he has lately commenced against the 
above-named G.H., in the County Court of , holden at 

, for taking and unjustly detaining of certain goods and 
chattels of the said , to wit [Jiere insert the 

description of the goods and chattels], and do and shall also make 
return of the said eoods and chattels, if return thereof shall be 
awarded, then this obligation shall be void and of no effect, other- 
wise shall be and remain in full force. 

A.B. (L.S.) 
CD. (L.S.) 
E.F. (L.S.) 

Signed, sealed, and delivered by the above-bounden , in 

the presence of 

Form 100. 
Warrant of Replevin. 
In the County Court at 

To , Bailiff of the said Court. 

Whereas one A.B. has lately in this Court conmienced his suit 
against CD., of, &c. [address and description], and intends to 
prosecute the same a^inst him for a return of certain cattle, goods, 
and chattels of the said A.B., which the said CD. hath taken- and 
unjustly detains : This is therefore to require you that you forthwith 
cause to be replevied to the said A.B. the said cattle, goods, and 
chattels, and in what manner you shall have executed this warrant 
make appear to this Court immediately after the execution hereof 
and have there then this warrrant. 

Given under my hand and the seal of the said Court this 
day of 189 . 

Y.Z., 
Registrar of the said Court. 

To the Registrar of the said Court. 

In obedience to this warrant, I have replevied and caused to be 
delivered to the within-named the within-mentioned goods- 

and chattels [or cattle]. 

Dated this day of 189 . 

Bailiff. 



Form 101. 

Judgment for Defendant in Replevin for Rent. 

Upon hearing this cause at a Court holden this day, it is adjudged 
that the plaintiff do return to the defendant the goods and chattels- 
[or cattle, staging the particulars thereof], and pay to the Registrar of 
the Court forthwith [or on the day of 189 ], 

the sum of £ for costs of suit [or it is adjudged that the 

amount due for rent in arrear from the plaintiff to the defendant is 
£ , and that the goods and chattels [or cattle] were of the 

value of £ • and that the plaintiff do forthwith [or on the 
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day of 189 ] pay the Registrar of the Court, 

at his office, the said sum of £ , and also the sum of 

£ for costs of suit. 



FOBM 102. 
Judgment for Defendant in Replevin of Cattle Damage- 

FEASANT. 

Upon hearing this cause at ii Court holden this day, it is adjudged 
that the plaintiff do return to the defendant the cattle [here specify 
the cattle], or do pay to the Registrar of this Court forthwith [or on 
the day of "189 ], the sum of £ ^ 

which is now adjudged to be the amount of damages sustained by 
the defendant. 

It is also adjudged that the plaintiff do pay to the Registrar of the 
Court, on the day and year aforesaid, the sum of £ for 

costs. 



Form 103. 
Judgment in Detinue. 

Upon hearing this cause at a Court holden this day, it is adjudged 
that the plaintiff do recover against the defendant the sum of 
£ , the same'being now this day assessed by this Court to 

be the value of the following chattels of the plaintiff wrongfully 
detained by the defendant, that is to sa^ [here enumerate the chatt^ 
tohich the Court decides to have been detained^ ; and the further sum of 
£ for damages for the detention of the said chattels, and 

the sum of £ for costs. 

And it is ordered, that the defendant do pay the said several sums 
to the Registrar of the Court on or before the day of 

189 . 

(a) And it is further ordered, that if the Acknowledgment of 
defendant shall on or before the said last- payment into Court, 
mentioned day pay to the Registrar the 
said sums respectively above ordered to be 
paid for damages and costs, and also return 
to the plaintiff the said chattels, and if the 
plaintiff shall then accept the same, then 
satisfaction of this judgment shall be entered 
up by the Registrar on the production to 
him of a receipt for the said cnattels signed 
by the plainti|f or his attorney or agent into 
Ciourt. 

(a) This paragraph is not to he added unless it he part of i 
of the Judge. 





£ 


H. 


d. 
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the order 



Form 104. 

Summons. 

Under the Married WornerCs Property Act, 1890. 

You are hereby summoned at the instance of of , 

to appear before at , on the day of 

189 , at the hour of in the noon, 

when the Court [or Judge] "will proceed to consider the question here- 
imto annexed, and to make an order with respect to the property in 
dispute. 

Dated this day of 189 • 

Registrar. 
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Form 105. 

Defendant's Statement of Disclaimer, Admissions, Points of 
Law, etc. 

I, the undersigned defendant [or one of the defendants] disclaim 
all interest under the will of the said E.F. named in the plaintiff's 
particulars [or as heir-at-law of, or as next of kin, or one of the next 
of kin of E.F., deceased, named in the plaintiff's particulars]. 

Or, I the undersigned defendant state that I admit [or deny] [here 
repeat in the langtLoge of the partictUara the statements admitted or 
denied]. 

Or, I the undersigned defendant submit that upon the facts stated 
in the plaintiff's particulars it does not appear that there is any 
agreement which can be legally enforced [or that it appears upon 
the plaintiff's particulars that I am jointly liable with one E.F. 
who is not a party to the action, and not severally liable as by the 
particulars appear, or that it appears by the said plaintiff's particulars 
that G.H. should have been a jomt plaintiff with the said A.B. in the 
said action, or as the case may^ 6e]. 

Or that the plaintiff has conveyed [or assigned] his interest in the 
said mortgage [or equity of redemption] to one I. J., or that 1 have 
conveyed or assigned to H.L., by \^'ay of further charge for securing 
the sum of £ , the equity of redemption in the property 

sought by the action to be foreclosed. 

Or that since the dissolution of the partnership the plaintiff has 
executed a deed under seal, whereby the plaintiff covenants to dis- 
charge all debts and liabilities of the partnership, and generally to 
release me from all claims and liabilities either by or to himself and 
others in respect of the said partnership trading [or as the case may 

(Signed) CD., 

Defendant. 
Tfherejlledby practitioner, add — 

This statement was filed by practitioner 

for the defendant. 

Form 106. 

Order. — Administration Action. 

It is ordered that the following accounts and inquiries be taken and 
made, that is to say — 

In Creditor's Action, 

1. That an account be taken of what is due to the plaintiff and all 
other the creditors of the deceased. 

In Action by Legatees. 

An account be taken of the legacies given by the testator's will 

In Action by Next of Kin, 

An inquiry be made and account taken of what, or of what share, 
if any, the plaintiff is entitled to as next of kin [or one of the next of 
kin] of the intestate. 

After the first paragraph, the order wUl, where necessary, order in 
a creditor's actimi, inquiry and accovads for legatees, devisee, heirs-ai- 
law, and next of kin. In actions by claimants other than creditors after 
the first paragraph in all cases an order to inquire and taJce an account 
of creditors vnll follow the first paragraph, and such of the others as 
may be necessary will follow omitting the first formal words The 
form is continued as in a creditor's action. 
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3. An account of the funeral and testamentary expenses. 

4. An account of the personal estate of the deceased come to the 
hands of the defendant, or to the hands of any other person by his 
order or for his use. 

5. An inquiry what part (if any) of the personal estate of the 
deceased are outstanding and undisposed of. 

6. And- it is further ordered, that the defendant do, on or before 
the day of ' next, pay into Court all sums of 
money which shall be found to have come to his hands, or to the 
hands of any person by his order or to his use. 

7. And that if the Registrar shall find it necessary for carrying 
out the objects of the action to sell any part of the personal estate of 
the deceased, that the same be sold accordingly. 

8. And that Mr. be receiver in the action, and receive 
and set in all outstanding debts and outstanding personal estate of 
the deceased, and pay the same into the hands of tne Re^trar [and 
shall give security oy bond for the due performance of his duties to 
the amount of £ ]. 

9. And it is further ordered, that if the personal estate of the 
deceased be found insufficient for carrying out the objects of the 
action, then the following further inquiries be made and accounts 
taken, that is to say — 

10. That an inquiry be made 'what real estate the deceased was 
seized of or entitled to at the time of his death. 

11. What are the incumbrances (if any) aJSecting the real estate of 
the deceased, or any part thereof. 

12 An account, so far as possible, of what is due to the several in- 
cumbrancers, and to include a statement of the priorities of such of 
the incumbrancers as shall consent to the sale hereinafter directed. 

13. And that the real estate of the deceased, or so much thereof as 
shall be necessary to make up the fund in Court sufficient to carry 
out the object of the action, be sold, with the approbation of the 
Judge, free from incumbrances (if any) of such incumbrancers as shall 
consent to the sale, and subject to the incumbrances of such of them 
as shall not consent. 

14. And it is ordered that shall have the conduct of the 
sale of the real estate, and shall prepare the conditions and contracts 
of sale, and the abstract of title, subject to the approval of the Re- 
gistrar, and that in case any doubt or difficulty shall arise the papers 
shall, with the like approval, be submitted to , Esquire, to 
settle. 

15. And it is further ordered that, for the purpose of the inquiries 
hereinbefore directed, the Registrar shall advertise in the news- 
papers according to the practice of the Court, or shall make such in- 
quiries in any other way which shall appear. to the Registrar to give 
the most useful publicity to such inquiries. 

16. And it is ordered that the above inquiries and accounts be 
made and taken, and that all other acts ordered to be done be com- 
pleted before the day of 189 , and that the Re- 
gistrar do certify the result of the inquiries and . the accounts, and 
that all other acts ordered are completed, and have his certificate in 
that behalf ready for the inspection of the parties on the 

day of 189 . 

17. And lastly it is ordered, that this action [or matter] stand ad- 
journed for making a final decree to the day of 

189 

[S'nch part only of this order in to he used an in applicable to the 
particular cane. ] 
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Form 107. 

Order for Reference in Foreclosure Action by Legal 
Mortgagee. 

It is ordered that it be referred to the Registrar to take an account 
of what is due to the plaintifif for principal and interest on the mort- 
gage mentioned in the plaint (making allowance on one side or the 
other for any rents or profits received by the plaintifi and for any 
sums of money lawfully expended by the plaintifif about the mort- 
gaged premises), and to tax the plaintifiTs costs of this action, and 
that the Registrar do certify to the Court on the day of 

189 , what he shall find to be due for principal and in- 
terest as aforesaid and for costs : and upon the defendant paying into 
Court what shall be certified to be due for principal and interest as 
aforesaid, together with the said costs, within six months after the 
Registrar shall have presented his certificate, it is ordered that the 
plaintiff do reconvey the said mortgaged premises, free and clear from 
all incumbrances done by him. 

Form 108. 

Order of Sale in an Action by a Legal or Equitable Mortgagee 
OR Person entitled to a Liein. 

It is ordered that it be referred to the Registrar to take an account 
of what is due to the plaintiflT for principal and interest on the mort- 
gage [or equitable mortgage or lien] mentioned in the plaint, and to 
tax the plaintiff's costs of this action, and that the Registrar do 
certify to the Court on the day of 189 , what 

he shall find to be due for principal and interest as aforesaid, and for 
oosts ; and upon the defendant paying into Court what shall be 
certified to be due to the plaintiff'^for principal and interest as afore- 
said, together with the said costs, within six months after the Re- 
gistrar shall have presented his certificate, it is ordered that the 
plaintiff [do reconvey the said mortgaged premises free and clear from 
all incumbrances done by him, or any claiming by, from, or under 
him, and] do deliver up to the Registrar all deeds and writings in 
his custody or power relating thereto, and that upon such reconvey- 
ance being made, and deeds and writings being delivered up, the 
Registrar shall pay out to the plaintiff the said sum so paid in as 
, aforesaid, for principal, interest, and costs ; but in default of the 
defendant paying into Court such principal, interest, and costs as 
aforesaid by the time aforesaid, then it is ordered that the 
said mortgaged premises [or the premises subject to the said 
equitable mortgage or lien] be sold with the approbation of 
the Registrar ; and it is ordered that the money to arise by such sale 
be paid into Court, to the end that the same may be duly ap- 
plied in payment of what shall be found due to the plaintiff for 
principal, interest, and costs as aforesaid, and that the balance (if 
any) shall be paid to the defendant. 

Form 109. 

Judgment for Foreclosure. 

Whereas it appears to the Court that the defendant has not paid 
into Court the sum which was on the day* of 

last certified by the Registrar to be due to the plaintiff for 
principal and interest upon the mortgage mentioned in the plaintiff's 
particulars, and for costs pursuant to the decretal order made in this 
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action on the day of last, and that the period of 

six months has elapsed since the said day of 

189 . 

It is ordered that the defendant do stand absolutely bebarred and 
foreclosed of and from all equity of redemption of, in, and to the said 
mortgaged premises. 

Form 110. 
Order.— Dissolution of Partnership. 

It is declared that the partnership set forth in the plaintiff's par- 
ticulars between the plaintiff and defendant ought to stand dissolved 
as from the day of 189 and it is ordered that the 

dissolution thereof as from that day be advertised in the GovemmejU 
Gazettty &c. 

And it is ordered that be the receiver of the partnership 

estate and effects in this action, and do get in all the outstanding 
book debts and claims of the partnership. 

And it is ordered that the following accounts be taken : — 

1. An account of the credits, property, and effects now belonging 
to the said partnership. 

2. An account of the debts and liabilities of the said partnership. 

3. An account of all dealings and transactions between the plaintiff^ 
and defendant from the foot of the settled account exhibitea in thia- 
action, and marked A. and not disturbing any subsequent settled 
accounts. 

And it is ordered that the good-will of the business heretofore car- 
ried on by the plaintiff and defendant as in the plaint mentioned, 
and the stock-in-trade, be sold on the premises, and that the Re- 
gistrar may, on the application of any of the parties, fix a reserve 
bidding for all or any of the lots at such sale, and that either of 
the parties are to be at liberty to bid at the sale. 

And it is ordered that the above accounts be taken, and all the 
other acts required to be done be completed, before the 
day of 189 , and that the Kegistrar do certify the result- 

of the accounts, and that all other acts are completed, and have his- 
certificate in that behalf ready for the inspection of the parties on the 
day of 189 . 

And lastly it is ordered that this action stand adjourned for giving 
'udgment to the day of 189 . 

Form 111. 

Partitbrship. 

JudgmeTU, 

It is ordered that the fund now in Court, amounting to the sum of 
£ be applied as follows : — 

1. In payment of the debts due by the partnership set forth in the 
Registrar's certificate, amounting in the whole to £ 

2. In payment of the costs of ^1 parties in this action, amounting 
to£ 

[These costs must be ascertained be/ore the decree is draxon upJ] 

3. In payment of the sum of to the plaintiff as his share 
of the partnership assets, and of the sum of £ , beins the 
residue of the said sum of £ now in Court, to the defend- 
ant as his share of the partnership assets. 
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[Or, and that the remainder of the said sum of £ be paid 

to the said plaintiJ0F [or defendant] in part payment of the sum of £ 
certified to be due to him in respect of the partnership 
accounts 

And that the defendant [or plaintiff] do, on or before the 
day of 189 , pay to the plaintiff [or defendant] the sum 

of £ being the balance of the said sum of £ due to 

him which will then remain due.] 



Form 112. 
Judgment for Specific Performance of an Agreement for Sale. 

Adjudge that the agreement in the plaintiff's particulars mentioned 
ou^ht to DC specifically performed and carried into execution, pro- 
vided a good title can be made to the house therein mentioned and 
order the same accordingly. 

And it is ordered that the following inquiries be made, that is to 
say, (1) an inquiry whether a good title can be made to the house in 
the said agreement mentioned, (2) and in case it shall appear that a 
stood title can be made to the said house, an inquiry when it was 
first shown that such good title could be made. 

And it is ordered that the further hearing of this action be ad- 
journed to and that either of the said parties be at liberty 
to apply to the Court or a Judge as he may be advised. 



Form 113. 
Further Order after Inquiry and Certificate of Good Title. 

It is ordered that interest be computed at the rate of £5 per cent, 
per annum from the day of 189 on the sum of 

£400, the purchase money for the house comprised in the agreement 
in the plaintiff's particulars mentioned. 

And that an account be taken of the rents and profits of the said 
house received by the plaintiff or by any other person by his order or 
for his use, from the said day of 189 . 

[In case th^ plaintiff is in occupation of the house then add, and if 
it shaU appear that the plaintiff has occupied the house then it is 
ordered that an annual value by way of rent be set thereon, and that 
the plaintiff be charged therewith in the account of rents and profits.] 

And that what shall appear to be due on the said account of rents 
and profits be deducted from the said simi of £400, and what shall 
appear to be due to the plaintiff for interest thereon as aforesaid, and 
it is ordered that the balance be certified by the Registrar. 

And that the Registrar do tax the plaintiff's costs of this action. 

And upon the plaintiff executing to the defendant at the de- 
fendant's expense a proper conveyance of the said house (such con- 
veyance to De settled by the Judge or such practitioner as he may 
name in case the parties differ), and delivering to the defendant upon 
oath all deeds ana writines in his custody or power relating to the 
said house, it is orderea that the defendant pay into Court the 
balance payable in respect of the said purchase money and interest, 
together with his said costs when so taxed. 

Liberty to either of, the said parties to apply to the Court or a 
Judge as he may be advised. 
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Form 114. 

jDDftMENT FOB THE SPECIFIC FeBFOBXANCE OF AN AgBEEMENT TO LET. 

Adjudge specific perfomiance of the agreement [as in previous Jbrm 
omitting proviw as to title]. 

And it IB ordered that the defendant do execute a lea^e of the 
cottage and land comprised in the said agreement for the term 
therein mentioned to the plaintiff, the said lease to contain the usual 
covenants [where a question is raised as to any special covenant 'being 
inserted, and also a covenant on the part of the plaintiff to ]. 

And it is ordered that such lease he settled by the Judge or such 
practitioner as he may name in case the parties differ. 

And it is ordered that the plaintiff do execute to the defendant 
a counterpart of the said lease. 

Directions as to costs. Liberty to either party to apply to the 
Court or a Judge as he may be advised. 

FOBM 115. 
Notice of Obdeb to absent Pabvt. 

Take notice that on the day of 189 the 

order of which a copy is hereunto annexed was made in this action, 
and that from the service of this notice you will be bound by the pro- 
ceedings in the above action in the same manner as if you had been 
originally made a party to it, and that you may attend the proceed- 
ings under the said order, and that you may apply to the Court to 
acm to the order. 

Dated this day of 189 

To 

Registrar. 



Form 116. 
Notice to Cbeditob to Pbove his Claim. 

You are hereby required to prove the claim sent in by you against 
the estate of A.B., deceased, by filing such aflBdavit as you may be 
advised in support thereof, and by giving notice thereof to me, on or 
before the day of next, and by attending at mv 

office on the day of 189 , at o*clock 

in the noon being the time appointed for adjudicating on 

the claim. 

Dated this day of 189 . 



To 



Registrar. 



FOBM 117. 
Notice to Creditob of Allowance of Claim. 

The claim sent in by you against the estate of A.B., deceased, 
has been allowed at the sum of £ , with interest thereon 

at per cent, per annum, from the clay of 

189 , and for costs. 

[If part only oMowed, add, if you claim to have a larger sum 
allowed, vou are hereby required to prove such further claim, by 
filing such affidavit as you may be advised in support thereof, and 
by giving notice thereof to me on or before the day of 

next, and by attending at my office on the day of 

189 , at o'clock in the noon.] 

Dated this day of 189 

Registrar. 
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Form 118! 
Registrar's Certificate. 

In obedience to the order of this Court made in the above action, 
I hereby certify that the result of the accounts and inquiries [or of 
the sale and apportionment] which have been taken and made in pur- 
suance of the made in this dated the 
day of 189 , is as follows : — 

The plaintiffs and defendants have attended by themselves or by 
-their respective solicitors. 

Notice of Order. 

Notice of the said order of the day of 189 

has been served upon 

The persons so served include all the now living and 

the personal representatives of such of them as are dead, except 
such as are parties to this action, and except hereinafter 

named. 

Service of notice of the said order upon the said was 

dispensed with. 

Personal Estate Account. 

The defendant the executor [or administrator] of 

the testator {or intestate) named in the said have received 

personal estate to the amount of £ , and they have paid or are 

entitled to be allowed on account thereof sums to the amount of 
£ , leaving a balance due from [or to] them of £ 

on that account. 

References to Account, 

The particulars of the above receipts and payments appear in the 
account marked A, verified by the affidavit of the said defendant 
filed the day of 189 and the account 

marked B, verified by the affidavit of filed the 

day of 1 89 and which accounts are to be filed with this 

certificate. 

Variations from Accounts. 

Except that lq addition to the sums appearing in such account to 
have been received, the said defendant [or pfaintiflF] is [or are] 
charged with the following sums : (that is to say), £ , and 

except that of the items of disbursement in the said account I have 
disallowed those numbered , and I have deducted from the 

item numbered the sum, of £ , and in addition 

to the disbursements appearing in such account the said defendant 
ha paid and been allowed the sum of £ 

Special Alloioances in Account. 

The payments allowed to the said defendant [or plaintiff] in the 
«aid account include the sum of £ paid into Court to the 

credit of this cause on the day of f 89 . 

Reference to Transcript of Account. 

The before-mentioned account marked A has been altered, -and the 
account marked A.B., and which is also to be filed with the certifi- 
cate, is a transcript of the said account marked A as altered and 
passed. 
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No Personal Estate Received. 

The defendant the executor (or administrator] of the= 

testator {or intestate) named in the said have not, nor 

hath any or either of them, or any person or persons by their or any 
or either of their order, or for their or any or either of their use^ 
received any part of the personal estate of the said testator (or intes^ 
tate.) 

Funeral Expenses. 

The funeral expenses of the testator (or intestate), amounting to 
the sum of £ have been paid and are allowed the defen- 

dant (or plaintiff) the executor (or administrator) of the- 

said testator (or intestate) in the said account of personal estate 
(hereinafter mentioned). 

Debts. 

The debts of the testator [or [intestate, including the plaintiff's! 
which have been allowed are set forth in the schedule 

hereto, and, with the interest thereon, and costs mentioned in the 
said schedule, are due to the plaintiff and the other - persons named 
therein, and amouiit altogether to . No other person has 

been allowed, or come in and proved, any debt against the estate of 
the said testator (or intestate), and the time fixed by advertisement 
for that purpose has expired. 

Such of the said debts as are special are set forth in the first part 
of the said schedule, and amount to £ : such as 

are'simple contract are set forth in the second part of the said 
schedule, and amount to £ 

Interest on Debts. 

The interest on such debts is computed down to the date of this 
certificate, and after the rate of £5 per centum per annum, from the 
day of 189 , the date of the said order, unless 

otherwise specified in the said schedule. 

Legacies and Annuities. 

The legacies given by the testator, other than annuities, are set 
forth in the first part of the schedule hereto, and, with the 

interest therein mentioned, remain due to the persons therein named, 
and amount altogether to £ 

The annuities given by the testator, with the arrears due thereon^ 
are set forth in the second part of the said schedule. Such 

arrears amount to £ 

Interest on Legacies. 

The rate of £5 per centum per annum, from the day oT 

189 . 

The interest on such legacies is computed down to the date of this 
certificate, and after the end of one year after the testator's death, 
unless otherwise specified in the said schedule. 

The arrears of the annuities are computed to the date of this cer- 
tificate, and from the testator's death, unless otherwise specified ia 
the said schedule. 

Outstanding Estate. 

The personal estate of the said testator [or intestate] [not specifi-^ 
cally bequeathed] outstanding or undisposed of consists of the parti- 
culars set forth in the schedule hereto. 
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Jieal Entatt, 

The real estate which the said testator [or intestate] was seised of 
K)r entitled to consist of the particulars set forth in the 
-schedule hereto. 

hhcumbraiiceii on JReal Estate. 

The incumbrances affecting the said testator's [or intestate's] real 
•estate are specified in the schedule hereto. 

B&iUa and ProJitH Account, 

The defendants [or plaintiff ] the trustee named in the 

said decretal order have received rents and profits of the testator's 
■real estate to the amount of £ and they have 

paid o*r are entitled to be allowed on account thereof sums to the 
.-amount of , leaving a balance due from [or to] them of 

£ ' on that account. 

No BentH and Profita received. 

The defendants [or plaintiff ] the trustees named in the 

ifiaid order, have not, nor have any or either of them, or any person 
•or persons by their or any or either of their order, or for their or any 
•or either of their use, received any sum or sums of money on account 
•of the rents and profits of the testator's [or intestate's] real estate. 

Next of Kin, 

The next of kin, according to the Statutes for the distribution of 
the effects of intestates, of the intestate named in the 

.said living at the time of his death were of 

whom the said have since died. 

The legal personal representative of the said 

The legal personal representative of the S£^id , 

The legal personal representative of the said 

Dated this day of 189 . 

Registrar. 



Form 119. 

Notice that Rec^istbar's Certificate may be inspected. 

Take notice that the certificate of the result of the inquiries mad^ 
.and accounts taken by me under the order of this Court made on the 
day of in this action lies in my office, and can 

be inspected by you up to and inclusive of the day of 

189 [here insert the day before the cause is to he further 



To Registrar. 



Form 120. 
Order appointing a Receiver of Real and Personal Estate. 

Upon the application of and upon reading an affidavit of 

and upon hearing 

It is ordered that of be appointed to receive 

the rents and profits of the real and leasehold estates of 
.and to get in the outstanding personal estate of the tes- 

tator [or intestate] named in the particulars or statement annexed to 
the summons in this action ; and the tenants of the real and lease- 
hold estates are to attorn and pay their rents in arrear and growing 
'rents to such receiver. 
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And it is ordered that the defendants, the executors of the tes- 
tator [or administrators of the intestate,] deliver over to such 
receiver all securities in their hands for such outstanding personal 
estate, together with all books and papers relating thereto. 



Form 121. 
Order appointing a Receiver of a Partnership. 

Upon the application of and upon reading an. affidavit 

of and upon hearing 

It is ordered that of be appointed to collect, 

get in, and receive the debts now due and outstanding and other 
assets and property belonging to the partnership business of 
at and out of the first moneys received to pay the 

debts due from the said business. 

And it is further ordered that the plaintiff and defendant respec- 
tively do deliver over to the said all the stock-in-trade 
and effects of the said partnership, and also all securities in their or 
either of their hands for such outstanding partnership estate, to- 
gether with all books and papers relating thereto. 



Form 122. 

Notice to Receiver to produce his Accounts for Audit. 

You are hereby required, on or before the day of 

189 , to leave at my office your accounts as receiver in this^ 
action [or petition or matter], duly verified by affidavit, and to 
attend at my office aforesaid at o'clock in the 

noon for the purpose of having such accounts audited, and you are- 
required to bring with you all receipts, papers, and vouchers necess- 
ary for verifying such accoimts. 
To E.F., Receiver in this action 
[or petition or matter]. 

Form 123. 
Order on Receiver to pay to Beneficiary. 

Upon the application of it is ordered that X. Y. , of 

appointed by an order of this Court, dated the day 

of 189 , the receiver in this action [or matter], do pay at 

the end of each quarter to the moneys received by him 

during the quarter as such receiver, after deducting his own remun- 
eration* and all other proper disbursements ; and that he be allowed- 
such payments in passing his accounts. 

Note. — [ Where the Court at the time of wppointing the receiver adds 
a similar direction, it can he prepared for this form.] 

Form 124. 

Bond to be given by Receiver. 

Know all men by these presents, that we, A.B., of &c., and C.D.», 
of &c., and E.F., of &c., are jointly and severally held and firmly 
bound to G.H., Registrar of the County Court at , in 

£ to be paid to the said G.H., or his certain attorney, 

executors, administrators, or assigns. For which payment to be 
made we bind ourselves, and each and every of us, in the whole, our 
and each of our heirs, executors, and administrators, jointly and 
sevetally firmly by these presents. 
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Sealed with our seals, ^and dated this day of 

189 . 

And whereas a plaint has been entered in this Court by 
against for the purpose of [here insert object of^uit] : 

And whereas the said A.B. has been appointed by order of the 
above-mentioned Court to receive the rents and profits of the real [or 
freehold, or leasehold] estate [or estates] [and to get in the outstand- 
ing personal estate] of , the testator in the said plaint 
xiamed : 

Now the condition of this obligation is such, that if the above- 
bounden A.B. do and shall duly account for all and every the sum 
and sums of money which he shall so receive on account of the rents 
and profits of the real estate, and in resect of the personal estate, 
of the said CD. [or as may 6e]at such periods as the said Court shall 
appoint, and do and shall duly pay the balances which shall from 
time to time be certified to be due from him as the said Court had 
directed or shall hereafter direct, then this obligation shall be void 
and of none effect, otherwise shall remain in full force and virtue. 

A.B. (L.S.) 
CD. (L.S.) 
E.F. (L.S.) 

Signed, sealed, and delivered by the above-bounden in 

the presence of 

Note. — [If deposit of mmiey be made^ the memorandum thereof 
should follow the terms of the condition ofthebond, andvnll not require 
a stamp.] 



Form 125. 

Warrant of Possession of Real Property. 

Whereas, according to the tenor and true meaning of an order, 
bearins date the day of 189 , made in this ac- 

tion, the said defendant CD., was ordered to deliver up possession 
to A.B., in the said order named, of all that, &c. [as in order] : And 
whereas a copy of such order was duly served upon the said CD., 
yet nevertheless he the said CD., and other ill-disposed persons his 
accomplices have refused to pay obedience thereto, and detain and 
keep possession of the said house [or tenement and premises] : 

These are, therefore, to authorize and require you to forthwith 
enter into and upon the said messuage [or tenements and premises], 
and that you do remove, eject, and expel the said CD., his tenants, 
servants, and accomplices, each and every of them, out of and from 
the said messuage [or tenement and premises], and every part and 
parcel thereof, and that you do place and put the said A. 6. and his 
assigns into the full, peaceable, and quiet possession thereof, and 
defend and keep him and his said assigns in^ such peaceable and quiet 
possession when an^ as often as any interruption may or shall from 
time to time be given or offered to them or any of them, according 
to the true intent and meaning of the said order ; and herein you are 
not in anywise to fail. 

Given under the seal of the Court this day of 

189 . 

By the Court, 

To the Bailiff of the said Court, Registrar, 

and his Assistants. 



Digitized by 



Google 



344 SCHEDULE OF FORMS. 

Form 126. 
Wakrant of Possession. 

Whereas on the day of 189 , this Court did 

order in this action that you, the bailiff of this Court, should [or that 
A.B. should] take possession of the goods and chattels of E.F. 
deceased, in the said action, and which, at the date of the said order, 
were in the possession of the defendant [and sell and convert the 
same into money or keep and hold the same to abide the further 
order of the Court, as the case may be] : 

These are therefore, by virtue of the said order and the Statute in 
such case made and provided, to will and require, authorize and em- 
power you and every one of you to whom this warrant is directed 
forthwith to enter into and upon the house and houses of the said 
CD., and also in all other place or places belonging to the said CD. 
where any of the goods or chattels, part of the estate of the said 
£.F. deceased, are suspected to be ; and to seize all the goods and 
chattels whatsoever belonging to the estate of the said E.F. 
deceased. 

And in case of resistance or of not having the key or keys of any 
door or lock of any premises belonging to the said CD., where any 
of the goods or chattels, part of the estate of the said E.F., are sus- 
pected to be, you shall break open or cause the same to be broken 
open, for the better execution of this warrant. 

Given under the seal of the Court this day of 

189 . 

By the Court, 

To the Bailiff of the said Court, Registrar, 

and his Assistants. 4 



Form 127. 
Interlocutory Order in the Nature of an Injunction. 

The plaintiff undertaking [by his counsel or practitioner] to abide 
by any order this Court may make as to damages, in case this Court 
shall hereafter be of opinion that the defendant shall have sustained 
any, by reason of this order, which the plaintiff ought to pay : Now, 
therefore, CD., the defendant in this cause, his servants, agents, and 
workmen, are hereby strictly enjoined and restrained from pulling 
down or suffering to be pulled down the house being No. 16 Blank- 
street, Melbourne, and from selling the materials whereof the said 
house is composed [or from entering into any contract or contracts 
and from accepting, drawing, indorsing, or negotiating any bills or 
bill of exchange, notes or note, or written securities or security, in 
the name of the partnership firm of , and from contracting 

any debts or debt, and buying and selling any goods, and from mak- 
ing or entering into any verbal or written promise, agreement, or 
undertaking, and from doing or causing to be done any acts or act 
in the name or on the credit of the said partnership firm, or whereby 
the said partnership firm can or may in any manner become or be 
made liable to or for the payment of any sums or sum of money, or 
for the performance of any contract, promise, or undertaking, or, an 
the case may be] until the day after the day upon which the cause 
shall be heard, or until further order [or until the day of 

189 , upon which day this Court will consider whether this order 
shall be further continued]. 

Dated this day of 189 . 

J.S. 
Judge. 
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If you the said CD. [your servants, acents, or workmen] act in 
•disobedience to this order, you the said CD. will be liable to be 
-committed by this Court, and also be liable to have your estate 
sequestered. 

Form 128. 

Notice to be indorsed on Order which it is intended to enforce 
BY Attachment. 

To A.B., of 
Take notice that unless you obey the directions contained in this 
-order, obedience thereto will be enforced by attachment. 
Dated this day of 189 . 

Registrar of the Court. 

Form 129. 

Notice of Application for Committal. 

Take notice that the plaintiff A. B. will, on the day of 

189 , apply to this Court for an order for your committal 
to prison for having disobeyed the order of this court made on the 
day of 189 , enjoining and restraining you 

[or for having neglected to obey the order made on the 
day of 189 requiring you] (here set out the mandatory jxirt 

^ofthe order) ; and further take notice that you are hereby required 
to attend the Court on the first- mentioned day to show cause why 
^n order for your committal should not be made. 
Dated this day of . 189 . 

To C D. , the defendant E. F. , 

Registrar. 



Form 130. 

■Order of Committal for Breach of an Order in the Nature of 
AN Injunction. 

Whereas by an order of this Court, dated the day of 

189 , [here recite the order] : Now upon the application 
of the ploiintiff, and upon hearing the defendant [oTf if the defendant 
does not appear, reading the affidavit of X. Y., or, if where service ?ui8 
been by bailiff, of L.M., a bailiff of this Court or the County Court at 
showing, or being satisfied on oath, that a copy of the 
said order and notice of this application have been severally served 
upon the defendant CD.], and upon reading the affidavit, &c. [enter 
evide,nce\, the Court being of opinion, upon consideration of the facts 
disclosed by the said affidavit [or affidavits], that the said defendant 
O.D. has been guilty of a contempt of this Court by a breach of the 
said order, doth order that the said defendant CD. do stand com- 
mitted to [here insert prison used by the Gourt^ for his said contempt. 



Form 131. 

•Order of Committal or Attachment for Neglect to obey Order. 

Whereas by an order of this Court, dated the day of 

189 , [here recite the order] : Now, upon the application 
of the plaintiff, and upon hearing the defendant [or if the defendant 
does not appear, reading the affidavit of X.K., or, where the service 
has been by bailiff, the indorsement of L.M., a bailiff of this Court, 
•or the County Court of holden at , showing, or 
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being satisfied on oath, that a copy of the said order and notice of 
this application have been severally served upon the defendant 
CD.], and upon reading the affidavit of, &c. [enter evidence\, the 
Court being of opinion, upon consideration of the facts disclosed by 
the said affidavit [or affidavits] that the said defendant CD. hats 
been guilty of a contempt of this Court by neglecting to obey the 
said order, doth order that the said defendant CD. do stand com- 
mitted to [here insert prison used by the Court] for his said contempt. 

Form 132. 

Warrant op Attachment. 

To the Bailiff of the said Court and his Assistants, and all 
peace officers within the jurisdiction of the said Court, 
and to the Governor or Keeper of the [here insert prisorir 
used by the Court]. 

Whereas by an order bearing date the day of 

189 , it was ordered that the defendant CD. should stand com- 
mitted to prison for contempt of this Court : 

These are therefore to require you forthwith to arrest and 
apprehend the defendant CD., and him safely convey and deliver 
to the governor or keeper of the [prison used by this Court], and you 
the said governor or keeper to receive the defendant C.D. until 
further orders of this Court. 

Dated this day of 189 . 

E.F., 
Begistrat* of the Court. 



Form 133. 

Notice of Application for Discharge from Custody. 

Take notice that I intend, on the day of 189 ,. 

to apply to this Court [or the Registrar of this Court] to discharge 
me from custody, I being desirous of clearing my contempt. 

Dated this day of 189 . 

CD., 
Defendant. 
To A.B., Plaintiff. 



Form 134. 

Order of Discharge from Custody. 

Upon application made this day of 189 , by 

, for the defendant, who was committed to prison for 
contempt, by order of this Court dated the day of 

189 , and upon reading the affidavit of the defendant filed the 
day of 189 , showing that he is desirous of 

clearing his contempt, and upon hearing , the plaintiff [or, 

if no one appears for plaintiff, then n^n being satisfied that notice 
of this application has been duly served upon the plaintiff], this 
Court [or 1, the Judge of this Court] do hereby order that the said 
defendant be discharged out of the custody of the governor [or 
keeper] of [here insert name of prison] as to the said contempt, but 
not as to the costs of the said contempt. 

Dated this day of 189 . 
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FoKM 135. 

Petition. 

Under Section 121, Svb-section (F.), of the Act, 

In the County Court holden at 

In the Matter of 
The petition of A. B. , of &c. [addren-s and dencripticni] 
Showeth — 

1. That by deed of settlement bearing date the day of 

189 , made upon the marriage of CD. with E.F., certain 
freehold property in' the settlement mentioned was conveyed to [or 
that CD., deceaised, by his will, bearing date day of 

189 , and proved on the day of 189 , by your 

petitioner and G.H., in the Supreme Court of this colony, certain 
freehold property in the will mentioned was devised to] the petitioner 
together with G.H., upon certain trusts, inter alia [here set out the 
dause or portion oj the tnint deed or %vill ujhm which the order of the 
Court is required]. 

2. That the said G.H. died on or about the day of 
189 , leaving the petitioner surviving trustee. 

3. That disputes and doubts have arisen under the clause before 
set out as to whether [here set out the specific question upon tohich the 
opinion^ advice, or direction of the Court is required], 

4. That the trust estate [or fund] to which this proceeding relates 
does not exceed in value the sum of £500. 

5. That the persons interested in this application are I. J., of &c., 
[address and description], K.L., of <fcc. 

6. Your petitioner prays the Court to declare its opinion, advice, 
or direction, where [here state specific question which the Court is 
asked to determine]. 

This petition was filed by , of , for the 

plaintifi' [or by ]. 



In the County Court at 

In the matter of 
The petition of A.B., of &c. [address and description], 
Showeth — 

1. That CD., deceased, by his will bearing date the 
day of 189 , and proved on the day of 

189 , by your petitioner and G.H. in the Supreme Court, certain 
freehold property in the will mentioned was devised to [or that by 
a deed of settlement bearing date the day of , 

made upon the marriage of CD. with E.F., certain freehold pro- 
perty in the settlement mentioned was conveyed to] the petitioner 
together with G.H., imon certain trusts. 

2. That the said G.H. died on or about the day of 

189 , leaving the petitioner surviving trustee. 

3. That the said trusts are still unexecuted, and that the petitioner 
is unable, by reason of having left the neighbourhood [or his bodily 
infirmity, or any cause for relinquishing trust], to further execute the 
said trusts ; that it is for the advantage of the parties beneficially 
interested in the due execution of tne trusts that new trustees be 
appointed by the Court in the place of the petitioner. 

4. That and , of &c. [address and description] 
are proper persons to appoint as such trustees. 

5. That I.J., of &c. [address and description], and L.M., of &c. 
[address and description], are the persons beneficially interested in the 
said trust. 



Digitized by 



Google 



348 SCHEDULE OF FORMS. 

6. Your petitioner prays that the said and , 

or some or other persons to be named by the Court, be appointed 
trustees in his place and stead, and that the cost of the proceeding 
be ordered to be paid out of the trust fund, and to give such 
directions as be necessary for executing such order. 

This petition was filed by , of , for the 

plaintiff [or by ]. 



FoBM 136. 

Petition. 

Wilder Section 121, Sub-section ( F/.), of the Act. 

In the County Court at 

In the Matter of 
The petition of A.B., of &c. [addrens and description], 
Showeth — 

1. That he is guardian' [or trustee] of CD., an infant, and that 
by the will of B.F. a sum of £ was bequeathed to the 
petitioner, upon trust, to apply the income thereof to the main- 
tenance and education of the said CD. during his minority, and to 
pay the said principal sum of to the said CD. upon his 
attaining the age of twenty -one years. 

2. That the said CD. is now of the age of fourteen years, or 
thereabouts, and is now resident within the jurisdiction of this 
Court, and the petitioner has heretofore spent the whole of the 
accruing interest upon his maintenance and education. 

3. That in the opinion of your petitioner it would be greatly to 
the interest and advancement of the said CD. if a sum of £ 

part of the said principal money of £ , was now expended 

by the petitioner in payment to G.H., of , saddler, as a 

premium to the said G.H. to take and receive the said CD. as his 
indoor apprentice. 

4. The petitioner prays that he may direct him to use and appro- 
priate the said sum of £ , part of the said principal trust 
money or sum of £ for the apprenticeship of the said 
infant accordingly. 

This petition was filed by , of for the plaintiff" 

(or by 



Form 137. 

Affidavit. 
Under Section 126 of the Act. 

In the County Court at 

In the Matter of the County Court Act 1890 and of [add the title q, 
the particular trust , as " the trusts of a certain indenture of mort- 
gage, dated the day of 189 , and made between 
A.B. and CD."] 

I. L.M., of {address and description), make oath and say as 
follows : — 

1. State place for service, as — My house being , is the 
place where I am to be served with any notice or application relat- 
ing to the trust fund hereinafter mentioned. 

2. State the amount of money or stock proposed to he paid, or trans- 
Jerred, or security deposited in trust to attend the orders of the Court, 

as — Under the provisions of the said Act, I desire to pay into the 
Post Office Savings Bank the sum of hereinafter mentioned. 
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3. Set out a short description oj the trust and of the instrument 
creating it, as — By the indenture before mentioned a certain messuage 
situate at • with the appurtenances, was mortgaged by tne 

said A.B. to me, mj*" heirs and assigns, for securing to me the repay- / 

ment, on the day of 189 , of the sum of £ 

with interest for the same at the rate of £ per cent, per 

annum ; and the said indenture contained a power of sale in case of 
default in payment, and it was by the said indenture declared that 
the moneys to arise from any such sale should, after retaining there- 
out the expenses of executing the said power and the said principal 
money and interest, be paid to the said A.B., his heirs or assigns. 

The said A.B. died on or about the day of 

189 , and by his will, dated the day of 189 , 

appointed E.F., of* , executor thereof, and devised the 

said hereditaments, subject to the said mortgage, unto G.H., of* 
and J. K., of* , in trust for the said E.F., for 

his life, and after his death upon certain trusts for sale, and for the 
division of the proceeds amongst the following persons, namely, the 
testator's son, M.N., of*. , and his children or child, and 

the testator's daughter, O., the wife of P.Q., of* , and her 

children or child. 

The said E.F. proved the said will in {state in what Court) ^ and is 
still livinc. 

The said G. H. never acted in the trusts of the said will, &c. 

On or about the day of 189 , I sold the said 

hereditaments by pnblic auction to XY. , of (address and description) 
at the price of £ 

After retaining out of the said £ the costs of sale, the 

sum of £ , being the total amount of principal moneys and 

interest due upon the said mortgage, and the sum of £ , 

being the cost of paying the fund into Ck>urt, a balance of £ 
now remains in my hands, and. the sum of £ . which I 

desire to pay into the Post Office Savings Bank, in trust to attend 
the orders of this Court, is the said balfmce of £ 

4. Sta>te the names of the persons interestedin or entitled to the fund ^ 
to the best of tJie trustee' sknowledgeorbelief as — ^Tothe best of my know- 
ledge and belief, the said 6.H. and J.K., as such trustees as afore- 
said, and the said E.F., M.N., and his children or child {stating ^ if 
hufvm, their nam>es), and O.P., and her children or child {stating^ \f 
knoivn, their names), are the onl^ persons interested in the said fund. 

5. Add submission to answer inquiries, as — I submit to answer all 
such inquiries relating to the application of the said fimd of £ 

as the Court may think proper to make or direct. 

Sworn at, &c. 

*Here insert present address and description. If the address of any 
person interested he unknown to the trustee, this fact must he set forth 
in the affidavit. 



Form 138. 

Certificate in Case op Money. 

In the County Court at 

(Seal.) 
In the Matter of the County Court Act 1890, 

and 

In the Matter of the {trusts of ). 

I hereby certify that {state nam>e, address and description of party 

making application) has this day filed with me, the Registrar of this 

Court, an affidavit, entitled as above mentioned, with reference to a 
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trust fund or sum of £ therein mentioned, which sum as 

therein stated, he desires to pay into my name as such Registrar as 
aforesaid into bank, as pro\'ided by the above Statute. 

Dated this day of 189. * 

Registrar of the CJourt. 

Form 139. 

Certificate in Case of Transfer of Stock. 

In the County Court at (Seal. ) 

In the Matter of the County Court Act 1890, 

and 

In the Matter of this 

I hereby certify that {stoUe name^ addrenH^ and description of 
party making the application) has this day filed with me, the Regis- 
trar of this Court, an affidavit, entitled as above mentioned, with 
reference to a trust fund of £ {describe the stock), which, 

as therein stated, he desires to transfer into the name of the Regis- 
trar of this Court, in the matter of the particular trust, to attend 
the order of the Court, as provided by the above Act. 

Dated this day of 189 . 

Registrar of the Court. 

Form 140. 

Acknowledgment of Filing of Receipt or Transfer Ticket. 

In the County Court at 

(Seal.) 
In the Matter of the County Court Act 1890, 

and 

In the Matter of this 

I hereby acknowledge that (Htate the name, address, and descrip- 
tion of the party giving to the Registrar the receipt of the Post Offjce 
Savings Bank or chartered hank, in the case of money, or the trans- 
fer ticket in the case of stock) has this day delivered to me, the Regis- 
trar of the Court, a receipt dated [fiame of officer of the Post Office 
Savings Bank or manager of bank) for the sum of £ , which 

receipt is in words and figures following — 

Registrar of the Court. 



Form 141. 

Certificate of Deposit of Security. 

In the County Court at (Seal. > 

In the matter of the County Court Act 1890, 

and 

In the matter of this 

I hereby certify that [state the name, addrtss, and description of 
the party depositiiuj with the Registrar the security"] has this day de- 
posited with me, the Registrar of this Court, in the name of myself, 
in the matter of [here state particular trust, and then state the nattire 
of the security deposited.] 

Registrar of the Court. 
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Form 142. 
Notice to the Minister and Treasurer. 

No. of Plaint 
In the County Court at (Seal.) 

In the Matter of the County Court Act 1890, 

and 
In the Matter of this 

Take notice that on the day of 189 [atate 

name, address, and dencription of party who has deposited the security"] 
under the said Act deposited with the Registrar of this Court, in 
the name of myself, in trust, to attend the orders of this Court [here 
describe security]. 

Registrar of the Court. 

To the Honorable the, &c. 



Form 143. 

Notice of Payment into Post Office Savings Bank or Chartered 
Bank or of Transfer of Stock or Deposit of Security. 

No. of Plaint 

In the County Court at (Seal. ) 

In the Matter of the County Court Act 1890, 

and 

In the Matter of this 

Take notice that on the day of [state name, 

address, and description of party who has paid in the money] under 
the said Act paid into the Post Office Savings Bank or into the 
[describe chartered hank] at , in the name of me, the Re- 

gistrar of this Court, the sum of £ , and in his affidavit 

filed in this Court on the day of 189 [shortly 

describe the instrument creatimj the trust], and stated the names of the 
persons interested in or entitled to the fund to the best of his know- 
ledge and belief, as follows, that is to say [state from the affidavit the 
parajcfraph containing the names of the persons interested or etUitled] 
[or] ** transferred into the name of the Registrar of this Court 
[describe stocJe], in trust, to attend the orders of this Court [or] de- 
posited with me in the names of , of , and of me 
the Registrar of this Court, in trust, to attend the orders of this 
Court [here describe security]." 

And further take notice that any person interested in or entitled 
to the said fund may apply to this Court respecting the investment, 
payment out, or distrioution of the fund, or of the income thereof, 
according to the practice of the Court. 

Registrar of the Court. 



Form 144. 
Notice to Persons interested in Money Stock or Securities 

• DEPOSITED with REGISTRAR. 

[Heading as in lojStform.] 

Take notice that on the day of 189 , [stale 

name, address, and description of party who has deposited the security] 
under the said Act deposited with the Registrar of this Court, in my 
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name, in trust, to attend the orders of this Court [here describe 
necurity] in which fund you are stated on the affidavit filed in this- 
matter to be interested. 

Registrar of the Court. 
To Mr. of 

Form 145. 

Notice of Day upon which Petition will be heard. 

In the Matter of 

Take notice that the petition, a sealed copy of which is served 
herewith, will be heard at a County Court to be holden at 
on the day of 189 , at the hour of 

o'clock in the forenoon, and that if you do not attend either iii 
person or by your counsel or solicitor at the time and place above 
mentioned, such order will be made and proceeding taken as the 
Judee may think just. 

Dated this day of 189 . 

Registrar of the Court. 

To of 



Form 146. 
Application for Assessors. 
Under Part III, of the. Employ era andEmploydfi Act 1$90. 
In the County Court at 

Between A.B. Plaintijff, 
and 
CD. Defendant. 



The plaintiff [or defendant] applies to have an assessor [or 
ors] appointed to assist the Court in ascertaining the amount of 
compensation to be awarded to the plaintiff should the judgment be 
in his favour, and he submits the names of the following persons who 
have expressed their willingness ill writing to act as assessors should 
they be so appointed [het*e set out the names, addresses, and occupa- 
tions of the persons above referred to]. 

The defendant [<yr plaintiff] consents to the appointment of any of 
the persons above named to act as assessors in this action, aa appears 
by his consent thereto filed herewith* 

Plaintiff [or defendant] 



' Appointment by Jtidge. 

I appoint 

E.F., 
G.H., 

to be assessors in this action. 

Judge. 
[* Where the other party does not consent, or where the other party 
lias fled an application for the appointment of assessors, strike this 
paragraph out.] 

Form 147. 

Particulars of Demand. 

Date [insert date of the accident]. £. s. d. 

The plaintiff demands of you these damages for injuries 
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Bustained by him whilst in your employment through 
1^ defect in the state of the machinery [or ways, works, 
or plant] connected with or used in your business, to 
wit [here describe the machinery alleged to he defective], 
such defect having arisen [or not having been dis- 
covered] by reason of your negligence [or the negli- 
gence of A.B., a person in your service entrusted by 
you with the duty of inspecting or attendmg to such 
machinery] [or if the injury was caused by the neg- 
ligence, act, or omission of the employer's superin- 
tendent, or of a fellow workman] 

For injuries sustained by reason of the negligence of A.B. 
[state his position] whilst in the exercise of superin- 
tendence of works in your service in [set out the negli- 
gent act of superinteTiderU] ... 

For injuries sustained by reason of the negligence of A. B., 

a person in your employment [state position]^ whose 

orders the plaintiff was bound to obey, in directing 

the plaintiff to do [state the direction or order throngh 

the obedience to which the accident happeiied] 
For injuries caused by the act or omission of A.B., foreman 

[or state the position of the person through whose act 

or omission the accident arose] in [set ovi the catute of 

accident] 

For injuries caused by reason of the negligence of A.B., a 
person in your employment, who had charge of the 
signal points at [state place] or who had charge of a 
locomotive engine or train on [state the line upon which 
the train or engine was running] in [state cause of acci- 
dent] ... 

If more than one plaintiff suing, state how much each plaintiff 
claims. 



Form 148. 
Obdeb for Consolidation. 

In the County Court at No. of Plaint 

Between A. B., Plaintiff, 

and 

CD., Defendant, 

and No. of Plaint 

Between Z.Y., Plaintiff, 

and 

CD., Defendant. 

[Add the plaint numbers and titles of all the actumsto he consolidated.} 

Whereas the said A.B. and 

I do therefore order that the said actions be consolidated and 
tried together as one action [add any special terms]. 

And I do further order that the plaintiff do pay and bear in any 
event all costs thrown away by reason of bringing of [two] actions 
instead of one, and that the costs of and incident to this application 
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and the order conaeqaent thereon be defendant's costs in any event 
And I do farther order that this order shall be drawn up and 
served on the said A.B. 

Judge. 

Form 149. 
Undertaking by Defendant applying for Stay of Prcm^eedinos. 
In the County Court at No. of Plaint 

Between A.B., Plaintiff, 
and 
CD., Defendant, 
and No. of Plaint 

Between Z.Y., Plaintiff 
and 
CD. Defendant. 

Whereas the above-mentioned actions have been brought in this 
Court by the said A.B. and Z.Y. against me, and whereas the causes 
of action in the said actions arise out of the same alleged neffligenocy 
act, or omission : Now therefore I undertake to be bound so far as my 
liability in the said actions is concerned by the judgment of the 
Court in either of the said actions which may be selected by the 
Judge. 

CD., 
Defendant. 



No. of Plaint 



No. of Plaint 



Form 150. 
Order to Stay Proceedings. 
In the County Court at 

Between A. B., Plaintiff, 
and 
CD., Defendant, 
and 

Between Z.Y., Plaintiff, 
and 
CD. Defendant. 

Whereas the above actions have been commenced in this Court 
against the said CD. for or in respect of causes of action arising out 
of the same alleged negligence, act, or omission : And whereas the 
said CD. has filed an undertaking to be bound, so far as his liability 
to the plaintiff A. B. and Z.Y. in the said actions is concerned, by 
the decision of the Court in one of such actions. 

I do therefore order that all proceedings in the second [or specify 
the ctction or actions] action be stayed until judgment shall have been 
given in the first-mentioned action. 

And I do further order that the costs of this application and of 
the order consequent thereon be costs in the first-mentioned action, 
and abide the event thereof. 

And I do further order that this order shall be served on the said 
A.B. and Z.Y. 

Judge. 



Digitized by 



Google 



SCHEDULE OF FORMS. 



855 



Form 151. 
Suitors' Book. 



Date, 



No. 



Suitors. 



Plaintifif. Defendant 



Amount, 



Paid in. 



Paid out. 



Date of 
Pajrment out. 



Form 152. 
Bailiff's Warrant Book. 



J] 



Parties. 



Plaintiff 



Defend 
ant. 



Nature of 
Warrant 



Amount to 
be levied. 



Gross 
Amount 
levied. 



Statement of what has 
been done, and if not 
executed, why not. 
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ABANDONMENT— 

of excess to bring cause within jurisdiction, 52, note, 53. 
of excess to be set forth eus particulars of claim, 205. 

ABATEMENT— 

of action, when not to take place, 225. 

ABODE— 

of defendant test of local limits of jurisdiction, 4. 

cases decided as to what constitutes, 6. 

of defendant, as place of service of summons, 200. 

of co-partners to supply on demand, 219. 

of deponent in affidavit to be truly set forth, 239. 

abridgement of time for compliance with rules, 276. 

ABSENCE— 

of judge on appointed court day, adjournment, 12. , 

ACCEPTANCE— 

of amount paid into court, notice, 236. 

ACCOUNT— 

to be taken, particulars of claim should so state, 205. 

how to be taken, when taking ordered, 255. 

hearing of witnesses on the taking of, 255. 

registrar to appoint time and place for taking, 255. 

registrar to hear parties and counsel, 255. 

books of, as evidence, in taking accounts, 256. 

in taking, just allowances to be made, 257. 

registrar's certificate of taking, to lie in the office for seven days, 

258. 
variation of registrar's certificate, 258. 
confirmation of such certificate, 258. 
registrar may apply to judge for further directions, 258. 

ACCOUNTS— 

See Account. 

form of books to be provided by rules, 170. 

taking of by registrar, 255, 258. 

of receiver, 265. 

audit of receiver's accounts, 266. 

of liquidator to be passed in same manner as those of receiver, 

m 

ACT— 

short title, commencement, 1st August, 1890, 1. 

repeal of former, 3. 

Common Law Procedure, 1. 

certain sections in force in County Court, 123. 
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ACT — Continued. 

"Judicature Act 1883," rules of law, to be in force in County 

Court, 171. 
** Imprisonment of Fraudulent Debtors Act, 1890," as in forces 

in County Courts, 183. 
" Evidence Act 1890," section 15, order for inspection of property, 

216. 
"Wrongs Act 1890," notice to be given if Act availed of as a 

defence in libel or slander action, 228. 
"Evidence Act 1890," application for commission to examine^ 

witnesses under sec. 4, 229. 
" Employer and Employes Act, 1890," rules under, 247. 
" Trusts Act 1890," rules as to proceedings imder sec. 121, 249. 
"Married Women's Property Act 1890," rule as to proceedings^ 

under sec. 20, 253. 
" Friendly Societies Act 1890," proceedings under, 266. 
" Companies Act 18^," Supreme Court rules to apply, 267. 

ACTION- 

See Cause, Notice, Summons, Judgment, Equity, Executions^ 

Executors. 
definition of in rules, 196. 

place fixed for trial, may be changed by judge on request, 10. 
in Supreme Court against officers acting as counsel or attorneys^ 

against officers of court, how defended, 29. 

against officers to be commenced within six months, 30. 

against judge, note, 30. 

by barrister or attorney to recover costs, 34. 

costs of to be fixed by judge or referred for taxation, 34, 276. 

costs of, generally, to be in discretion of judge, 35. 

costs of, to abide event, if no special direction, 35. 

cognizable and not cognizable by County Courts, 37. 

personal what is, no^e, 37. 

under Employers Liability Act, 41, 247. 

commenced in Supreme Court may be stayed, if it be shown that* 

it could have been tried in County Court, 42. 
of contract commenced in Supreme Court may be remitted to- 

County Court, 43, 227. 
remitted to County Court, costs, 44 

class of cases which may be remitted to County Court note, 44. 
for tort or breach of promise may be remitted from Supreme to 

County Court on proof that plaintiff cannot pay the costs^ 

45, 227. 
above £50 may be removed at terms into Supreme Court, 49. 
for trespass or ejectment, removal into Supreme Court, 51. 
cause of, joinder, 51, 203. 
by husband and wife, husband may add claim in his own rights 

52. 
cause of, may not be divided into two suits, 52. 
abandonment of excess, 52, 205. 
" cause of," means cause of one action, note, 52. 
does not lie upon a Supreme Court judgment, note, 53. 
may be had against one of several persons liable, 54. 
by or against assignee, administrator or executor, 55, 21 7» 
by or against minors, 56, 217. 
no pleading allowed, 56, note, 57. 
to be commenced by plaint and summons, 56, 197. 
on a bill of exchange, requisites of plaint, note, 58. 



Digitized by 



Google 



ANALYTICAL INDEX. 359 

ACTION— Ccmtinued. 

judgment by consent or confession, 60. 

for debts or liquidated demands, bills of exchange by default 

summons, 61. 
discontinuance of, 69, 212. 
may be referred to arbitration, 73. 
witnesses and evidence, 74-80, 228. 
evidence, discovery by interrogatories, 80, 84, 215. 
proceedinjp at trial, as to appearance, 85. 
hearing of, to be without formal joinder of issue, 85. 
hearing general jurisdiction, 231. 
for re^evin to be heard in County Court nearest where goods 

distrained, 118. 
for ejectment, 122 : joinder of other claims with, 203. 
in equity, 125. 

appeal to Supreme Covirt, 140. 
judgment in not removable by certiorari, 168. 
in same action, legal and equitable remedies may be dispensed 

171. 
commenced before January 1891 to be prosecuted and continued 

under new rules, 196. 
tried by consent, agreement to be filed when plaint issued, 197. 
consolidation, where several actions by same plaintiff against 

same defendant, 203. 
where several actions against same defendant, on one cause, one 

case may be selected, others to abide its result, 203. 
for same cause by several plaintiffs against several defendants, 

selected case, 203. 
for same cause by same plaintiff against several defendants, 204. 
requisites of particulars of claim, 205. 
to proceed, if defendant show good cause against signing of final 

judgment, 214. 
joinder of plaintiff, 216. 
joinder of defendants, 216. 
not to be defeated by mis-joinder or non-joinder of parties, 

222. 
jointly against persons, in contract or bills of exchange, 216. 
where numerous persons interested, one person may sue or 

defend for benefit of others, 217. 
conduct of, judge may order who shall have, 217. 
by or against partners, 219. 
amendment of parties, 222. 

change of parties occasioned by death, bankruptcy &c. , 225. 
not to abate by reason of change in condition of parties, 225. 
addition of parties becoming interested after commencement of 

action, 225. 
procedure, on death of parties, where person entitled to proceed 

fails to appear, 226. 
to deal with disputes under ** Friendly Societies Act, 1890," 266. 

ADDRESS— 

of deponent to be carefully set forth in affidavit, 239. 

ADJOURNMENT— 

of County Court by Registrar in absence of Judge, 12. 

of court or trial, 70, 230. 

may be on terms or otherwise, 70. 

powers of, 73. 

party obtaining ought generally pay costs, 73. 
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ACTION— Cmtinued, 

where plaintiff fails to supply further particulars, 206. 

on terms, where defendant neglects to give notice of special 

defence, 208. 
on amendments being made in process, 212. 
on failure of defendant to answer interrogatories or allow 

inspection of documents, 215. 
where some of several defendants not served, 224. 
where person entitled to proceed on death of party fails to 

appear, 226. 
to enable compliance with rules to be made, 230. 
of trial, where action for same cause pending in another Court, 

231. 
to have case tried by a jury, 232. 
of hearing of judgment summons^ 264. 
costs of the day, scale, 284. 

ADMINISTRATION— 

See Equity, Executoks. 

suits by creditors, legatees, &c. , 125. 

costs of equity suit, 125. 

action for, plaintiff may ask that only a certain question be 
decided, 205, 231. 

administrators may sue and be sued without joining persons in- 
terested in estate, 217. 

judge may add names of cestuis que tnistent to suit, 217. 

next of kin, when unknown or doubtful, how represented, 220. 

next of kin, entitled to order for, need not serve other kin, 220. 

judgment against one next of kin, 220. 

judge may make any person party to action, 221. 

service of notice of judgment or order for, 221. 

where no legal representative, 221. 

administrator to appear only on claim of person not a party, 
222. 

judgments in suits by or against administrators, 245, 246. 

by court, claim by creditors upon assets, 256. 

person claiming as heir-at-law, next of kin, &c. , to prove pedi- 
gree, 256. 

allowance of creditors' claims, 256. 

interest upon claims, 257. 

certificate of registrar who has made inquiries, 258. 

administrator to give evidence on the making of inquiries, 256. 

ADMISSIONS— 

See Judgment by Default, Evidence. 

of facts or documents, 76. 

proof of, 76. 

of service, in writing, to be filed with summons, 202. 

ADMIT— 
Notice to. 
See Admissions. 

ADVERSE CLAIM— 

See Interpleader. 

ADVERTISEMENT- 

of time and place for taking accounts or making enquiries by 

registrar, 255. 
for creditors to claim on assets administered by the Court, 256. 
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AFFIDAVIT— 

See Evidence. 

definition of, 196. 

may be taken by registrar, 24. 

generally, may be taken before judge, justice or commissioner of 
Supreme Court, 24. 

to support application to stay Supreme Court action, 42. 

to support application remit certain actions from Supreme to 
County Court, 46. 

in support application to sign final judgment, 62, 214. 

by defendant to obtain leave to defend, in default summons pro- 
ceedings, 63. 

of proof of service of notice to admit, 76. 

on application to compel party disclose possession of documents, 

answer to interrogatories to be by, 83, 215. 

to support application, for exparte garnishee order, 112. 
. by trustees paying legacy into Court, 132. 

necessary before issue of summons under part relating to inter- 
colonial debts, 160. 

to obtain certificate of judgment (intercolonial debts) 161. 

to support exparte application for order of commitment against 
fraudulent debtor, 190. 

to support application for duplicate plaint-note, 198. 

of service of default summons to be endorsed on summons when 
filed, 199. 

of service of other summonses > to be endorsed or annexed to 
summons when filed, 199. 

of service unnecessary where defendant beforehand admits ser- 
vice, 202. 

of person desiring to be added as defendant in an ejectment suit, 
207. 

to support application to set aside judgment, 214. 

not necessary to obtain leave to deliver interrogatories, 215. 

by person upon whom interest or title devolves by bankruptcy, 
death, &c. , of parties during action, 225. 

as evidence, not to oe us^d without notice, 229. 

to be evidence of party using it, 229. 

to support application for new trial or to set aside proceedings. 



generally, in chambers procedure, service of, 238. 

how intituled, 239. 

to be drawn up in first person and in paragraphs, 239. 

to contain description and abode of deponent, 239. 

statements in, on deponent's belief only allowed in interlocutory 

matters, 239. 
joint, all names to be inserted in jurat, 239. 
to be stamped and filed, sealed copy may be used in its place, 

239. 
striking out of irrelevant or scandalous matter, 239. 
of illiterate or blind person, jurat, 240. 
may be allowed to be used although irregular, 240. 
interlineations &c. to be initialled and authenticated, 240. 
may not be sworn before solicitor acting for party or before his 

clerk or agent, or before party himself, 240. 
service of copy of, by party intending to use, 240. 
exhibits, certification of, 240. 

rules relating to, also apply to affirmations or declarations, 241. 
on deposit of security or payment of money in trust, 260. 
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ADVERTISEMENT— dow^iwMerf. 

indorsement upon such affidavit, 250. 

of disobedience of order before issue of warrant of possession,. 

262. 
on application for jud^ent summons, 263. 
of siZmciency by sureties, 270. 

to be written on foolscap and folded lengthwise, 274. 
rejection of by registrar for certain reasons, 274. 
costs of special, when not allowable, 278. 

AGENT— 

registrar or bailiff not to act as attorney or counsel, 27. 

AGREEMENT— 
See Equity. 
for arbitration, 73. 
for arbitration by judge, 74. 
to give court jurisdiction, 37. 

ALTERATION— 

See Amendment. 

of day fixed for holding court to be gazetted, 12. 

in condition of parties, as affecting action, 225. 

AMENDMENT-^ 

misnomer or misdescription in plaint or sununous not to vitiate- 

57. 
cannot be made to bring plaint within jurisdiction, 97. 
of defect or errors in plaint, summons &c., 165. 
of process on trial may be with or without costs, 166. 
terms of, postponing or adjourning trial, 166. 
to be made for purpose of determining real matter at issue, 166> 

TMte, 167. 

Sower of, generally, note, l66. 
uty of judge as to, notej 168. 
cannot be made to confer jurisdiction, wo^e, 168. 
of rules, 170. 

of particulars of demand, 212. 
of special defences, 212. 
of counter-claim, 212. 
costs, 212, 

generally at the trial, 212. 
made before trial, disallowance of, 212. 
of parties, 222-224. 

of proceedings where party sues or is sued wrongly in a repre- 
sentative character, ^3. 
where party ought sue or be sued in representative character, 

223. 
of names or descriptions of parties, 224. 
of parties, time to apply for, 224. 
of particulars of claim in interpleader proceedings, 242. 

AMENDS— 

See Payment into Court. 

tender of by officer against whom action instituted, 31. 

AMOUNT— 

of jurisdiction of Countv Court, how calculated, notej 38. 

in action to be remitted from Supreme to County Court, 43. 

of claim, fraction of penny not to be considered, 206. 

of fees, allowable to counsel, in certain cases, 278. 

of fee, payable to counsel, to be vouched by his signature, 280» 
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ANSWER— 

to interrogatoriea, note, 81. 

objections may be t-aken in answering interrogatories, 83. 

time for filing affidavit, interrogatories, 83. 

to interrogatories, failure to comply with order, penalty, 84. 

APPEAL— 

does not lie against commitment for contempt of court, 14. 
against order remitting Supreme Court Action to County Court,. 

4i8. 
generally J to Supreme Court, 140. 
time within which to appeal, 140, notCt 146. 
security for costs of appeal or deposit to be made, 140, note, 145 

146. 
Supreme Court may dismiss appeal, vary or reverse judgment or 

direct rehearing, before Supreme Court judge, l^S, notes, 

148, 149. 
costs upon, 140, note, 149, 150 ; scale, 284. 
to be in form of a case stated, 141, note, 151, 267. 
jud^e to be notified that security has been given, 270. 
decision of Supreme Court upon, final, 141. 
not to operate as stay of proceedings unless judge orders, 141» 
certain matters not subject to, 141. 
what may be appealed against, n^te, 149. 
as to interlocutory orders, note, 143. 
as to final orders, n^te, 143. 
as to orders of commitment, note, 144. 
affainst admission or rejection of evidence, note, 144. 
when a proper remedy, note, 144. 
objection entertainable upon, note, 145. 
grounds of, 7iote, 146. 

auties of registrar in regard to, note, 147, 148. 
on ground of misdirection, costs, note, 150. 
to Supreme Court by motion, 153. 
motion to appeal by motion to be made to judge of Supreme 

Court in chambers, if court not sitting, 153. 
judge if requested to take notes for purposes of, 153, note, 156> 

157. 
on such motion, stay of proceedings may be ordered, 153. 
grounds of motion to appeal, note, 155. 
time within which motion to be made, 153, note, 154. 
preparation of case, 267, 
compliance with rules, 268. 

proceedings where parties cannot agree upon case, 268. 
time for transmitting case, 269. 
copy of judge's notes, 269. 
judge to certify to copy of notes for use on appeal, 270. 

APPEARANCE— 
See Defence. 

of parties by solicitor or counsel, 32. 
of defendant, when plaintiff does not appear, costs, 86. 
of plaintiff, but not of defendant, judgment exparte, 90. 
by next friend, of infant, 217. 

APPLICATION— 

See Chambers, Costs, Exparte, Interlocutory, Judge. 
to judge by party to recover back excessive costs, 34. 
to stay certain actions commenced in Supreme Court, 42. 
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APPLICATION— Cwi^wiMed. 

to chambers, Supreme Court, to remit action to County Court, 

43, 45, note, 47. 
to remove County Court action into Supreme Court, 49, 

51. 
to join defendants, 54.- 
to sign final judgment, default summons procedure, 62, 

214. 
to set judgment aside, 63, 214. 

for immediate execution, on a judgment by default, 64. 
to transfer case to Supreme Court where defence beyond 

jurisdiction, 69. 
ior security for costs, 70, wo^e, 72. 
for order to inspect documents, 76. 
for order to compel disclosure of documents, 78. 
for order to reply to interrogatories, 80. 
to deliver interrogatories to member or officer of corporation or 

company, 83. 
for order to dismiss action, interrogatories not having been 

answered, 84. 
ior interpleader summons by bailiff, 106. 
for certincate for Supreme Court to enable execution issue 

thereout, 108. 
to chaml^rs, general power to make. 111, 238. 
iio judge for order for oral examination of debtor with view to 

garnishee proceedings. 111. 
ior exparte oroer against garnishee, 112. 
for order to charge stock or shares, 1 16. 
to vary order to charge, 1 17. 

for order to remove equity case to Supreme Court, 130. 
for order to remove equity case from Supreme to Coimty Court, 

130. 
ior summons to be served out of jurisdiction (intercolonial debts) 

159. 
for certificate of judgment (intercolonial debts) 161. 
to set aside or stay intercolonial debt proceedings, 164. 
lio amend plaint or summons, &c., on trial, 165. 
for judgment summons, 183, 263. 
for order for discharge of imprisoned debtor, 190. 
for stay of proceedings in all out selected action, 203, 204. 
to add ceatuis que truatent as parties to suit, 217. 
to strike out parties improperly joined, 222. 
to add plaintiff, 223. 

for amendment of parties, when to be made, 224. 
to add parties becoming interested after commencement of action, 

226. 
to vary last mentioned order, 226. 
for commission to examine witnesses, 229. 
for injunction, 231. 

for new trial or to set aside proceedings, 233, 234. 
for leave for deponent to make affidavit on belief, in certain 

cases, 239. 
for interpleader summons by defendant, 242. 
for assessors in actions under ** Employers and Employes Act, 

1890," 247, 248. 
to vary registrar's certificate of accounts taken or inquiry made, 

258. 
by trustees or officer of friendly society, under sec. 189 

" Friendly Societies Act 1890," 267. 
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APPOINTMENT— 
See Officer, Judge. 
next friend to infant suitor, 217. 
guardian to infant defendant, 218. 
next friend to married woman, 218. 
assessors in actions under '* Employers and Employes Act 1890/ 

247. 
to settle draft of special judgment or decree, 254. 
of time and place for taking accounts or making inquiries, 255. 
of receiver, 265. 

ARBITRATION— 

by agreement between plaintift and defendant, 73 

agreement for, and reference to be filed, 73. 

judgment to be entered in court according to award, 73 

by judge, on agreement of parties, 74. 

award upon, final, 73. 

award by arbitration judge, no appeal, 74. 

order to refer and to set aside award, 267. 

hearing of reference by judge either in Court or Chambers, 267* 

witnesses expenses, 280. 

costs, scale, 284. 

ARREST 

See Execution, Stay of Procejidings. 

of person guilty of contempt of court, 12. 

illegal, action for, remission by Supreme to County Court, 45> 
227. 
ASSAULT— 

upon bailiff or officer, penalty, 32. 

action for, remission by Supreme to County Court, 46, 227. 

ASSESSORS— 

in action under " Employers and Employes Act, 1890," how 

applied for, 247,248. 
objections to, 247. 
to be appointed by judge, 248. 

where they fail to attend appointment of substitutes, 248. 
remu^eration of, 248. 

to receive allowance even where action not tried, 249. 
duties of, 249. 

ASSETS— 

judgment where administration of, is alleged, 245. 

judgment where administration of, is not proved, 245. 

judgment, administration of, other instances, 246. 

coming to executor or administrator after judgment, 246. 

judgment of qtiando acciderint, 246. 

claims upon, where there is administration by the court, 256. 

ASSIGNEE— 
See Trustee. 
may sue or be sued, 55. 
in suit against, representative character taken to be admitted,. 

56. 
of debt, when suing, to give in particulars of claim name of 

assignor, 205. 
of debt, suing, dispute by assignor ; interpleader, 241. 

ASSIGNMENT— 
See Assignee. 
of estate or title pendente lite does not make action defective, 225- 
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ASSISTANT REGISTRAR— 

See Registbar. 

ATTACHMENT— 

See Contempt, Commitment. 

on failure to comply with order for interrogatories, 84. 

application for, on breach of certain orders, 261. 

failure to obey order on application for, after service, 261 

order for, by judge, 261. 

application for discharge from custody, 261. 

ATTACHMENT OF DEBTS— 

oral examination of debtor as to debts due to him, 111,262 

ex parte order for, 112. 

as to what debts may be attached, note, 1 12. 

what debts may not be attached, note, 113. 

effect of order for, 113. 

proceedings to levy on garnishee, 1 14. 

procedure when garnishee disputes his liability, 114. 

procedure where third person has a lien on the debt, 114. 

payment made under order discharges garnishee, 115. 

service of order for, binds debts in garnishee's hands, 115 

register of, to be kept by registrar, 115. 

costs on order for, in judge's discretion, 115. 

ATTENDANCE- 

on registrar, allowance on taxation, 279. 

ATTORNEY— 

See Solicitor, Pbacjtitioner. 

AUDIT— 

of receiver's accounts, 266. 

may be revised by judge, 266. 

in such matters to take place yearly, 266. 

AWARD— 

See Arbitration. 

of arbitrators, final and conclusive, 73. 

by arbitration judge, no'appeal, 74. 

BAILIFF— 

See Officers. 

appointed under repealed Acts deemed to be appointed under 

this Act, 3. 
how appoiij^ted, 24. 
assistant, how appointed, 24. 
may be removed oy judge, 24. 
may be member of police force, 24. 
duty of, 24, 272. 
fees payable to, 25. 
responsibility of, 25, note, 26 
subject to penalty for accepting bribe, 26. 
not to act as attorney or counsel, penalty, 27. 
to give security for performance of duty, 27. 
not to be registrar, 27. 
actic.i against, how defended, 29. 

action against, notice, tender of amends, 30, 31, note, 108. 
to have assistance of constables, 32. 
penalty for assaulting, 32. 

to serve summons, at option of plaintiff, 56, 273. 
to execute warrants against goods, 101, 272. 
w^hat may be seized by him under warrant of execution, 101. 
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BAILIFF CwUinued— 

to hold bills oi exchange and securities seized for benefit of judg- 
ment creditor, 102. 

may give sale note on sale of scrip or shares seized under warrant, 
102. 

when he should sell under warrant, iwte, 105. 

to return warrant if unexecuted within one month, 272. 

of foreign court to execute warrants sent him, 106. 

where goods claimed may take out interpleader summons, 106, 243. 

costs of, in interpleader proceedings, 243. 

to execute warrant of replevin, 118. 

to take security or deposit in replevin cases, 118. 

to return replevin warrant properly endorsed, 119. 

responsibility of in replevin matters, notey 120. 

in equity jurisdiction to have same powers as sheriff, 129. 

to execute warrant of commitment against fraudulent debtor, 
189, 266. 

threatened with violence, how service of summons effected, 201. 

to serve notice of judgment in cases of administration or execu- 
tion of trusts, 221. 

to serve notices and copies of petitions under ** Trusts Act 1890," 
253. 

to superintend sale of personal property ordered by Court, 255. 

option of as alternative in warrants of delivery, 263. 

to return execution warrant when judgment summons proceed- 
ings instituted, 265. 

to pay money received by him to registrar, 293. 

to keep warrant book and leave same with registrar, 273. 

to make affidavit of service of summons with reasonable despatch, 
273. 

not serving summons, half fees to others, 280. 

BALANCE— 

judgment for on counter claim, 232. 

of moneys in hand to be accounted for by receiver, 265. 

BANK— 

notes may be seized under warrant of execution, 101. 
into which trust money, under "Trusts Act, 1890," may be paid, 
250. 

BARRISTER— 
See Counsel 

BILL OF EXCHANGE— 

action on, cannot be stayed in Supreme Court because of County 

Court jurisdiction, 42. 
action on, requisites of plaint, iwUt 58. 
action on^ by default summons, 61 . 
may be seized under warrant of execution, 101. 

BOND— 

See Security. 

BOOKS— 

See Accounts. 

to be kept by registrar, 271. 

BREACH OF PROMISE— 

See Action. 

action for, not cognizable by County Court unless by consent of 

parties, 37. 
action, remission from Supreme to County Court, 45, 229 
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BRIBERY— 

on part of officers, penalty, 26, 27. 

BUSINESS— 

as to what constitutes place of, to decide jurisdiction, 6! 
carried on in name of nrm by one person, how such person may 

be sued, 219. 
of County Courts, days* for sitting, hours &c., 27S. 

CASE— 

See Appeal. 

preparation of, for appeal, 267. 
proceedings where parties fail to agree, 268. 
when to l^ transmitted, 269. 

CAUSE— 

of action must arise in some material point within jurisdiction^ 

Tio^e, 7. 
of action against same parties may be joined, 51. 
of action must not be oivided for purpose of bringing two suit8> 

52. 
may be shown against entry of final judgment, 214 
of action, surviving, action not to abate by reason of deaths 

bankruptcy &c. , of parties, 225. 

CERTIFICATE— 

See Execution. 

for Supreme Court not to issue in judgment by default until 
after seven days from notice of judgment, 64. 

for Supreme Court, how applied for and issued, 108. 

jpor Supreme Court, effect of, 109. 

for Supreme Court, when it may not issue, 109. 

of judges to rules, 195. 

of judgment (intercolonial debts) 161. 

of satisfaction of judgment (intercolonial debts) 163. 

of affidavit filed in certain cases under " Trusts Act 1890," 250. 

of payment by imprisoned debtor, 264. 
CERTIORARI— 

does not lie against decision of Court, 168. 

when not taken away, note, 169. 

practice as to, note^ 169. 
CESTUI QUE TRUST— 

need not be joined in action, 217. 

judge may, however, order such person to be joined, 217. 

judgment against, 220. 
CHAMBERS— 

proceedings in Supreme Court on remission of Supreme Court- 
action to Coimty Court, 43. 

" No visible means ' to pay costs, application how made, 47. 

Sunmions to obtain order to remove case to Supreme Court, 49,. 
51. 

proceedings to join other defendants, 52. 

Summons to sign final judgment on default summons, 62, 214. 

proce^ings, leave to defend default summons, 63. 

general power to make application to judge in, 111. 

application to Supreme Court judge to remove equity suit there- 
to from County Court, 130. 

application to remove equity suit from Supreme to County Court,, 
130. 

motion to Supreme Courb judge, a mode of appeal, 153. 

application for new trial or to set aside proceedings, 1^. 
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•CHAMBERS Continued— 

applications, generally, to whom made, 238. 
filing of affidavits with registrar, 238. 
where summons, generally returnable, 238. 
what business may be disposed of at, 238. 
grounds of application to be stated, 238. 

CHANGE 

of venue, in certain instances, procedure, 10. 

of plaintiff where mistake made, 222. 

of defendant at trial, 223. 

of parties by reason of death, bankruptcy &c. , 225. 

of parties, alteration of record, 226. 

of practitioner, 275. 

CHARACTEIU- 

in which representative parties such as assignees, trustees &c. 
sued, not to be denied, except in certain way, 55. 

CHATTELS— 

See Execution. 

order for return of, in detinue, 255. 

-CHEQUES— 

may be taken in execution, 101. 

CHRISTMAS DAY— 

summons, warrant or process not to be served or executed upon, 
276. 

CLAIM— 

in certain cases, may be joined with action of ejectment, 203. 

by plaintiffs jointly may be joined or separately made, 2i03. 

joint, separate trials may be ordered, 203. 

particulars of, 205. 

fraction of penny not to be considered, 206. 

to contribution &c. by co-defendant, notice, 211. 

particulars of, as amended, may be delivered, 212. 

particulars of, in interpleader proceedings, 242. 

particulars, in action of replevin, 244. 

in action against employer under ** Employers and Employes 

Act 1890," 247. 
by creditors upon assets administered by the court, how made, 

256. 

CLEAR— 

days, meaning of, 196. 

CLIENT— 

See Practitioner, Solicitor. 

CO-DEFENDANT— 

See Contribution, Defendant. 

COLONY— 

recovery of judgment debt from debtor in other, 159, 
interchange of judgments, 163. 

•COMMENCEMENT— 
See Plaint. 

of action by plaint and summons, 56, 197. 
of action in certain cases by default summons, 61. 
of affidavits, 239. 

COMMISSIONER FOR TAKING AFFIDAVITS- 
See Affidavit. 
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COMMITMENT— 

See Execution, Summons. 

for contem|>t of Court, 12. 

appeal against orders for, note, 144. 

of fraudulent debtors, 183-191; 263. 

summons to judgment debtor, 183, 263. 

affidavit in support of application for such summons, 263. 

examination of judgment debtor on hearing of summons, 183. 

judgment summons generally, note, 184. 

service before issue of summons of copy of order, riote, 185. 

cases which render judgment debtor liable to imprisonment^ 
185, 186. 

order for judgment, in default imprisonment, 187. 

order upon judgment summons may carry interest, 187. 

as to ** sufficient excuse for non-attendance" of debtor, note, 187^ 

** means and ability " of debtor, note, 187. 

order of, cannot be made against married woman, Tiote, 188. 

order of, may be made on original hearing of action, 188. 

prisoner under, to be discharged upon payment of debt and 
costs, 189, 264, 265. 

order for, may be made exparte, 190. 

prisoner imder, provision for discharging him out of custody^. 
190. 

insolvency of imprisoned debtor, as a reason for discharge, note, 
191. 

issue of warrant bf, against fraudulent debtor, 188, 265. 

summons to judgment debtor not to issue after four years with- 
out leave, 264. 

hearing of judgment summons may be adjourned, 264. 

costs against judgment creditor failing to appear, 264. 

costs of hearing of judgment summons, 264 ; scale, 284. 

endorsement on warrant against-judgment debtor, 265. 

COMMITTEE— 

of lunatic may sue or be sued, 218. 

of lunatic may consent at trial on lunatic's behalf, 219. 

COMMON LAW. 

See Jurisdiction. 

local limits of jurisdiction at, 5. 

jurisdiction of County Court, £500, 37. 

COMPANY— 

delivery of interrogatories to member or officer, 83. 

service of summons upon, 201. 

winding-up of. Supreme Court rules to apply, 267. 

COMPUTATION— 

of «* clear "days, 196. 

of days other than clear days, 276. 

CONCURRENT JURISDICTION— 
See Jurisdiction. 

CONFESSION— 

See Default Summons, Judgment. 
judgment by, procedure, 60. 
judgment by, m ejectment action, 213. 

CONSENT— 

to increase of jurisdiction applies to actions commenced im 
County Court, note, 40. 
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CONSENT Ctmtinved— 

to judgment, may be signed in presence of registrar, justice of 

the peace or an attorney, 60, 213. 
judge may amend without, note, 168. 
order for commitment under judgment summons cannot be made 

by, note, 188. 
to trial, in pursuance of section 48, to be filed when plaint issued^ 

197. 
on behalf of infant suitors or defendants,' 219. 
on behalf of persons, generally, iinder disability, 219. 
to use of affidavit as evidence at trial, 229. 
to dispense with particulars of claim, interpleader, 242. 
to appointment of assessors in actions under " Employers and 

Employes Act 1890," 247. , 
to abridge or extend time for compliance with rules, 276. 

CONSOLIDATION— 
of actions, 203. 

stay of proceedings in all but selected actions, 203, 204. 
■effect of judgment in selected actions, 204. 

CONTEMPT— 

,in neglecting to obey order of Court in certain cases, attachment, 
261. 

CONTEMPT OF COURT— 
in what it consists, 12. 
punishment for, 12. 
illustrations of, note, 13. 
appeal does not lie against commitment for, 14. 

CONTRACT— 
^ee Action. 
action on, may be remitted from Supreme to County Court, 43, 

227. 
suits in equity for reformation or cancellation of, 126. 
several persons liable under, may be joined as parties to suit, 216 

CONTRIBUTION— 

as to amount involved for purpose of determining jurisdiction 

note, 39. 
as to subject-matter of action, co-defendant or third party, 211. 
power to deal separately with claim for contribution, 211. 
leave to co-defendant or third party to defend in name of 

original defendant, 211. 
costs, 212. 

CONVEYANCING— 

costs to be allowed on sale of real property, 278. 

CO-PARTNERS— 

names and residence of, may be demanded by plaintiff, 219. 
may be sued in name of finn, 219. 

COPY— 

See Defence, Document, Summons. 

of register certified by registrar evidence of proceedings, 23. 
of summons to be served, original being retamed, 200. 
of affidavit to be served with summons, final judgment proceed- 
ings 214. 
of affidavit to be served upon opposite party before use, 240, 
of judge's notes for appeal proceedings, 269. 
of judge's notes to be certified by judge, 270. 
of proceedings supplied by registrar upon payment, 274. 
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COPYRIGHT— 

patents, jurisdiction, note, 41. 

€ORPORATIONS— 

cases decided as to place where business carried on, 6. 
how interrogatories to be answered by, 83. 
service of summons upon, 201. 

COSTS— 

See Arbitration, Default Summons, EjBcrrMENT. 

in action asainst officers, 32. 

not to be allowed attorney or barrister in cases under £10, unless 

judge certifies, 33, 280. 
between attorney or counsel and client recoverable, 34. 
if excessive, may be recovered back, 34. 

of action to be fixed by judge or referred to registrar for taxa- 
tion, 34, 276, 279. 
generally, to be in discretion of judge, 35. 
to abide event, if no special direction given, 35. 
of application to stay Supreme Court proceedings, 42. 
of action remitted from Supreme Court, how arranged, 44, 277. 
no visible means of paying; a reason for remittmg Supreme 

Court case to County Court, 45. ^ 

plaintiff in Supreme Court action may be ordered to give security 

for costs, 46. 
on order to remove action into Supreme Court, 49, note, 50. 
of application to join other defendants, 54. 
of plaintiff, as fixed by registrar, to be paid by defendant when 

paying money into Court, 58. 
of defendant, if plaintiff fail to recover more thskn paid into 

Court, 59. 
to follow entry of judgment on default summons, 62. 
of judgment on a default summons to be taxed, 64. 
as terms upon which judgment by default may be set aside, 64. 
on discontinuance of action, 69, 212. 
of adjournment, on terms, 70, note, 73. 
security for 70, tiote, 71. 
of proving document not allowable unless notice to produce 

given, 76. 
of application to inspect documents in judge's discretion, note, 

78, 277. 
of obtaining interrogatories, 84, 277. 
when case ** struck out,*' 86. 
to defendant on nonsuit, 86. 
terms of setting aside exparte judgment, 90. 
occasioned by omission to give notice that jury required to be 

paid by defaulting party, 94. 
where judge orders trial by jury, 95. 
where case " struck out" K>r want of jurisdiction, 96. 
execution for, where debt paid out of Court, note, 105. 
of garnishee proceedings in judge's discretion, 115. 
on application to discharge or vary order to charge stock, 117. 
in equity, note, 129, 244. 
upon appeal, 140, note, 149, 150, scale 284. 
upon amendment of variances, 166. 
scale to be fixed by rules, 170, 281. 

upon order of commitment against fraudulent debtor, 187, 264. 
to be inserted by registrar in plaint summons at time of issue, 

198. 
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costs G<mti7iued— 

where there is a settlement out of Court may be fixed by regis- 
trar, 198. 

of defendant successful, where actions have been consolidated^ 
204. 

where plaintiff fails to supply further particulars, 206. 

in co-defendant and third party cases, 212. 

undertaking for, by next friend of infant, 217. 

undertaking for, by next friend of married woman, 218. 

security for, by married woman suitor, or defendant 218. 

of conunission to examine witnesses to be^costs in the cause, 229. 

in interpleader proceedings by defendant, 242. 

where plaintiff, executor or aiaministrator fails, 244. 

in actions against executors or administrators, 245, 246. 

against trustees in certain cases, 252. 

upon order for warrant of attachment, 161. 

in ejectment, execution for, 262. 

in detinue, execution for, 263. 

of endeavoring to enforce judgment, recoverable under judgment 
summons, 264. 

taxation of, by registrar, 276, 279. 

bill to be deliverefd before taxation, 276. 

notice of taxation, 277. 

review of taxation, 279. 

of witnesses, 277, 280, 285. 

of witness, seaman kept on shore, 277. 

of counterclaim, 277. 

of conveyancing, on sale of real property, 278. 

of unproductive warrants of execution, 278. 

of action where defence or counterclaim on higher scale, 278. 

in interlocutory proceedings, 278. 

in ejectment and trespass where title involved, 278. 

counsers fees in certain cases, 278. 

regulation of scale, 279. 

of attendance on registrar, 279. 

discretionary fees and allowances, 279. 

in actions where party sues or is sued in a representative charac- 
ter, 280. 

of new trial, same scale as original, 280. 

of letters, certificates, &c. , 280. 

fees of counsel to be vouched by his signature, 280. 

of the day, on adjournment, scale, 284. 

arbitration, scale, 284. 

on judgment summons, scale, 284. 

COUNSEL— 

See Costs. 

judge not to practice as, 16. 

registrar or bailiff not to practice as, 27. 

may appear for parties, 32. 

fees allowed, fixed by scale, 33, 281. 

no fees in cases under £10 unless judge certifies, 33, 34. 

may, however, recover full fees from client, 34. 

may be made repay excessive costs, 34. 

addresses at trial, 230. 

may be heard on the taking of accounts and making of enquiries 

before registrar, 255. 
may be heard in judgment summons proceedings, 264. 
no fees in judgment summons case under £10, 2^. 
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COUNSEL CmUivued^ 

judge to certify for fee on applications, 277. 
fees to, in cases of tort or remitted actions, 278. 
to vouch fee by his signature, 280. 

COUNTERCLAIM— 

beyond jurisdiction, note, 39, 6$. 

judgment for, may be set off against judgment for claim, 99. 

may be set up to have same effect as cross-action, 207. 

notice of, to be given, 208. 

requirements of notice of counter-clam, 209. 

in reply to, plaintiff may use special defences, 210. 

may be entertained, though action stayed discontinued or dis- 
missed, 210. 

may be heard as an independent action, if judge so order, 210. 

amended notice of, may be delivered, 212. 

defendant to have benefit of, notwithstanding misjoinder of co- 
plaintiff, 216. 

judgment may be for balance found to be due to defendant, 232. 

plaintiff may be required to state his defence to, 232. 

payment into court in answer to, 237. 

costs of, on taxation, 277. 

on higher scale, costs of action how regulated, 278. 

COUNTY COURTS— 

See Appeal, Costs, Jurisdiction. 

appointed under repealed acts deemed to be created under this 

Act, 3. 
to be held where directed by Govemor-in-Council, 4. 
may be discontinued by Govemor-in-Council, 4. 
to have a seal and be a Court of record, 4. 
local limits of jurisdiction, 4. 
may be held simultaneously in appointed places, 4. 
place of trial may be changed by judge on request, 10. 
to be held on days fixed by judge by notice in Gfommment 

Gazette, 4. 
may be adjourned by Registrar in absence of judge, 12. 
contempt of, punishment, 12. 

fees of court to be fixed by Govemor-in-Council, 28. 
jurisdiction at Common Law, 37. 

certain actions not cognizable except by consent of parties, 37. 
jurisdiction conferred by other acts, note, 41. 
remission to, of action commenced in Supreme Court, 43, 45. 
power of, as to cases remitted from Supreme Court, 46. 
removal of case to Supreme Court, 49, 51. 
has no jurisdiction in action on a Supreme Court judgment, 53. 
no pleading allowed, 56, note, 57. 
how action commenced, 56. 
power to give relief in cases of equitable or legal defences, 

similar to Supreme Court, 67. 
stay of proceedings, 70. 

adjournments of actions, on terms or otherwise, 70. 
judgments final, as a bar to further action elsewhere, 98. 
removal of judgment into Supreme Court by certificate, 108. 
jurisdiction in replevin, 118. 
jurisdiction in ejectment, 119. 
jurisdiction in equity, 125. 
appeal against judgments of, 140, 153, 267. 
Intercolonial Debts procedure, 158-165. 
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•COUNTY COURTS Cmtinued-- 

legal and equitable remedies may be administered in same suit, 

171. 
imprisonment of fraudulent debtors, 183-191, 263. 
appointment of times for sitting, 273. 
vacation, 273. 

*€OURT— 

Se^ County Court, Judge, Supreme Court. 

fees payable to bailiffs, 25. 

fees payable by suitors, 28. 

to wnich summons may be made, returnable 199. 

meaning of word as used in rules, 196. 

•^COVERTURE— 

See Husband and Wife — 

as a special defence, notice to be. given, 65, 208. 

requisites of notice of special defence, 209. 

<!REDITORS— 

advertisement for, to claim on assets administered by the Court, 

256. 
need not prove imless required, 256. 
holding security to produce it, 256. 
refusing to comply with rules not to be allowed costs, 256. 
may be required to attend and prove claim, 257. 
to receive notice of allowance of claim, 257. 
may send in claim late, on certain conditions, 257. 
in certain cases of administration, entitled to interest, 257. 

•CJROSS-JUDGMENTS— 

may be set oflF against each other, 99. 

may be for balajace found to be due to defendant, 232. 

CUSTODY— 

See Commitment, Evidence. 

of securities by registrar, 272. 

of the seal of the Court by registrar, 271. 

DAMAGES— 

amoimt of, as determining jurisdiction, iwte, 40. 
and costs in detinue, execution for, 263. 

DAYS— 

clear, meaning of, 196. 

for sitting of Court, 273. 

other than clear days, how computed, 276. 

DEATH— 

of judge, substitute may be appointed, 14^ 
of respondent does not prevent appeal going on, notey 145. 
of party does not abate action, if cause survive, 225. 
of party between verdict and judgment not to affect judgment, 
225. 

DE BENE ESSE— 
commission, 229. 

DEBT— 

See Action, Attachment, Intercolonial Debts. 
no imprisonment for, 183. 
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DECISION— ' 

meaning of " verdict" and " judgment," 85. 
may be reserved by judge to be forwarded to registrar to read, 93L. 
of judge to be judgment of Court, except where jury sits, 9L 
of Supreme Court on appeal to be final, 141. 

DECREE— 

not removable by certiorari, 168. 

orders in the nature of, to be specially drawn up, 254. 

DEED— 

by whom to be prepared, where order directs preparation, 254^. 

DEFAULT SUMMONS— 

See tJUDGMENT BY DEFAULT. 

called ** special summons" in rules, 197. 

in case of debt or liquidated demand or bills of exchange, 6K. 

form of, 61. 

service of, 61. 

notice of defence, 61, note, 62. 

entry of judgment upon, where no defence entered, 61. 

application to sign final judgment, 62. 

leave to defend, on terms, 63. 

notice to defendant of judgment upon, 63. 

execution upon judgment, 64. 

costs upon judgment, 64. 

judgpent upon, may be set aside, on terms, 64. 

service of, 199. 

filing of, 199. 

plaintiff neglecting to file, waives right to notice of defence, 199L 

DEFECT— 

See Amendment. 

DEFENCE— 

See Contribution, Defendant. 

Notice of, in default summons cases, 61. 

equitable and special, notice of, 65. 

in default of notice special defence can only be set up by consent^ 

65. 
as to regularity of notice of special defence, note, 66. 
where plaintiff sues on behalf of others, 207. 
of set-off or coimterclaim, 207. 

in action of ejectment may be limited to part of property, 208. 
where one of several persons jointly answerable is sued, 208. 
disclaimer, admission, or denial by defendant, 208. 
special defences, notice to be given, 208. 
though notice not given, special defence may be allowed on terms^ 

special, set-off or coimter-claim, requisites of notice, 209. 

of fraud or illegality, requisites of, notice, 209. 

of infancy, notice, 209. 

of coverture, notice, 209. 

of statute of limitations, notice to specify date from which statute- 

began to run, 209. 
of insoh-ency, notice, 209. 
that libel or slander is true, 209. 

giving facts in mitigation of damages in libel or slander, 209. 
statutory, notice, 209. 
equitable relief, 210. 

of tender, notice and payment of amount into court, 210, 237. 
plaintiff may use special defences in reply to counter-claim, 210,^.- 
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DEFENCE GorUinued— 

co-defendant or third party, contribution, 211. 

leave to co-defendant or third party to defend, 211. 

amendment of, 212. 

in remitted actions of libel or slander, " Wrongs Act 1890,'^ 

notice, 228. 
statement of, at trial, 232. 
by executord or administrators, 245. 

DEFENDANT— 

See Defence, Execution, Parties, Service. 

abode or place of business of, decides local limits of jurisdiction,. 

4,5. 
entitled to non-suit if brought to wrong court, 5. 
cases decided as to abode or place of business, notes 5, 6. 
in action against officer may tender amends, 31. 
may, on terms, have action in Supreme Court stayed for purpose= 

of bringing it in County Court, 42. 
may take chamber summons to have Supreme Court action 

remitted to County Court, 43. 
may have cases of tort remitted from Supreme to County Court 

on showing plaintiff cannot pay costs, 45. 
other defendants may be joined, 54. 
service of summons upon, 57. 

may pay into court in satisfaction of demand, 58, 235. 
may pay into court without costs, effect, 236. 
may sign consent to judgment, entry of same by registrar, 60». 

not giving notice, in default summons procedure, liable to have 

judgment entered against him, 61. 
ipay be called upon to show cause against entry of final judg- 
ment, 62, 214. 
may obtain leave to defend, on terms, 63. 
to have notice of judgment, 63. 
/costs against, in default summons judgment, 64. 
ma3'^ have judgment set aside, 64, 214. 
may avail himself of equitable defence, 65, 210. 
to give notice of special or equitable defence, 65, 208. 
entitled to judgment where his set-off exceeds plaintiff's claim,. 

66. 
entitled to costs on discontinuance of action by plaintiff, 69, 212. 
to answer plaint on trial, 85. 

appearing on trial, entitled to costs if plaintiff do not appear, 86. 
entitled to costs if plaintiff do not prove his claim, 86. 
not appearing, judgment may be given exparte^ 90. 
may have exparte judgment set aside, 90. 
in certain instances, may have a jury, 93. 
requiring jury may state so in his notice of defence, 94. 
procedure against (Intercolonial Debts), 158-165. 
to have notice that intercolonial judgment has been entered up 

against him, 164. 
may apply to set aside or stay proceedings, 164. 
may be examined at original hearing in same manner as upon 

judgment summons, 188. 
several actions against for same cause, may be one selected, otherS' 

to abide result, 203. 
actions against sevei-al defendants by same plaintiff, selected 

action, 204. 
may apply for further particulars, procedure, 206. 
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DEFENDANT CwUinued— 

special defences and counter-claims, 207-210. 
relief against co-defendant, or third party, 211. 
may deliver amended special defence or counter-claim, 212. 
ma^^ confess in ejectment action, 213. 
failing to answer interrogatories, consequence, 215, 
several persons may be Joined as, 216. 

to have oenefit of set-o^ even though co-plaintiff misjoined, 216. 
person refusing to be co-plaintiff may be made a defendant, 216. 
joinder of several, where plaintiff is in doubt, 27. 
infant as, appointment of guardian, 218. 
persons under disability as, 218. 
. partners, 219. 

improperly joined, striking out, 222. 

change of, at trial, 223. 

amendment of name or description, 224. 

where several and all not served, procedure, 224. 

adding or substituting, notice, 224. 

change in title of, by assignment, &c., notice to be given to 

plaintiff, 225. 
death of, effect on judgment, 225, 226. 
judgment for, where dead plaintiff's representative fails to pro- 

ceed« 226. 
to give notice of "Wrongs Act 1890"asa defence to remitted 

libel or slander action, 228. 
may be required to state his defence at trial, 232. 
may interplead in certain cases, 241. 

DELIVERY— 

of further particulars, 206. 

of amended pai'ticulars, or special defence or counter claim, 212. 

warrant of, for recovery of specific property other than laiid or 

money, 263. 
separate warrant for costs, if required, 263. 
costs for taxation, 276. 

DEMAND— 
See Claim. 

not to be divided into two suits, 52. 
particulars of, requirements, note 57, 205. 
amended particulars of, 212. 

particulars of in action, under '* Employer and Employes 
Act 1890," 247. 

DENLA.L OF UABILITY— 

when paying into Court, 235. 

retention of money paid into Court, 237. 

not allowed if payment into Court be made late, 236. 

not allowed in cases of libel or slander, 235. 

DEPOSIT— 

See Appeal, Surety. 

of trust money, stock or security in County Court, 250. 

memorandum of in such case, 251. 

in lieu of bond, as security, 270. 

of bond in office of Court, 270. 

DEPUTY JUDGE— 

See Judge. 

DEPUTY REGISTRAR— 

See Registrar. 
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DESCRIPTION— 

of word "trustee" in a plaint not sufficient, note^ 68. 
of parties, amendment of, ^224. 
of deponent, in affidavit, 239. 

DETENTION— 

damages for, in action of detinue, 255. 

DETINUE— 

judgment, 255. 

warrant of delivery, 263. 

same warrant may contain execution for costs, 263. 

DEVASTAVIT— 

Ste EXBCUTOBS. 

DEVISEE— 

See ExBCDTOBS. 

DISABILITY— 

of certain persons, infants, lunatics, etc., procedure, 217. 

DISCHARGE— 

See Commitment. 

of imprisoned fraudulent debtor upon payment, 189. 
of imprisoned debtor, in special cases, 190. 
insolvency as a discharge of imprisoned debtor, note^ 191. 
application for by person imprisoned under warrant of attach- 
ment, 262. 

DISCLAIMER— 

of interest by defendant, notice, 208. 

DISCONTINUANCE— 

of action by plaintiff, notice, 69, 212. 

notice of, eflfect, 69. 

of action, costs to be fixed by registrar, 70. 

of action, neglect to file summons to be deemed to be, 199. 

taxation of defendant's costs upon, 212. 

DISCOVERY— 

See Evidence. 

by order for inspection of documents, 76, note .77. 

by compelling party to disclose documents in his possession, 78. 

mode of enforcing power of, 80. 

by interrogatories, 80 — 84, 215, 

DISCRETION— 

of judge as to costs, 35, .36. 
of registrar in taxation, 279. 

DISMISSAL— 

of action on failure of plaintiff to answer interrogatories, 84. 
of action, in cases where several plaintiffs joined, 216. 

DISPUTES— 

hearing in County Court under "Friendly Societies Act," 266. 

DISTANCE— 

regulating local limits of jurisdiction, 5. 

how measured to determine limits of jurisdiction, 10. 

DISTRESS— ' 
See Execution. 

for rent, replevin action, judgment, 244. 

illegal, action for, remission by Supreme to County Court, 45, 
227. 
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DIVISION— 

of act into parts, 1. 

DOCUMENTS- 

See Discovery, Evidence. 

Summons to produce, 74, 228. 

notice to admit, 75. 

inspection of, may be ordered, 76. 

costs of proving, 76, 277. 

party in possession of, may be ordered to disclose them, 78, 215.. 

service of, generally, same as that of summonses, 202. 

privileged from discovery procedure, 215. 

insufficiently stamped, how receivable as evidence, 229. 

used at trial may be subsequently used in other action for same 
matter, 229. 

produced from custody may be read in evidence, 229. 

objection to as evidence, adjournment for proof, 229. 

used as exhibits to be marked and authenticated, 240. 

production of original, where copy has been attached to an affi- 
davit, 241. 

preparation of, on foolscap, 274. 

may be rejected by registrar, for certain reasons, 274. 

notice of rejection of, to be given, 274. 

used in action to have number of the action written thereupon,. 
274. 

to be sealed before issue, 274. 

copies of, when filed, may be had, 274. 

sent through post to be prepaid, 275. 

DUPLICATE— 

summons may be served, original being retained, 200. 
plaint-note, when original lost or destroyed, 198. 

DWELLING— 

of parties to be set forth in plaint, 198. 

service at defendant's place of, 200. 

of deponent to be stated in affidavit, 239. 

EJECTMENT— 

See Action. 

jurisdiction, 122. 

action for, cannot be tried by jury, note^ 123. 

for forfeiture occasioned by non-payment of rent, Tiote, 123. 

sections 148 — 187 of ** Common Law Procedure Statute," applied 
to Coimty Courts, 123 (see. Rule 4, page 198.) 

action for, to be commenced by plaint, 124, 198. 

service of summons, 199. 

service of summons in case of vacant possession, 201. 

certain causes of action may be joined with action for, 203. ' 

requisites of particulars of claim in action for, 205. 

action for, person not named as defendant may appear by leave, 
207. 

judgment by confession, procedure, 213. 

judgment in action for, where plaintiffs title has expired before- 
action heard, 254. 

warrant of possession to enforce judgment, 262. 

separate Warrants for possession and for costs may issue, 262. 

warrant of possession not to issue until disobedience of order- 
proved, 262. 

costs, 278. 
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EMPLOYERS LIABILITY ACT— 

action under may be brought into County Court, 4L 

County Court rules generally, to apply to action under, 247. 

particulars of demand, 247. 

how assessors to be applied for, 247, 248. 

consent to assessors, 2!47. 

objection to assessors, 247. 

judge to appoint assessors and deal with objections, 248. 

procedure, where assessors fail to attend, 248. 

remuneration of assessors, 248. 

allowance to assessors where action not tried, 249. 

assessors to sit with judge and assist him, 249. 

EMPLOYE— 

responsible for injury to suitor, name of, to be stated in parti- 
culars, in action against employer, 247. 

ENDORSEMENT— 

of ordinary simmions, 288. 
of special summons, 289. 

ENFORCEMENT— 

Set Attachment, Commitment, Execution. 

of judgments, generally, 100, 118, 258, 265. 

of judgments in equity, 136. 

of judgment by married woman obtaining such on coverture, 

258. 
of judgment, where difficulty arises in execution, 259. 

ENLARGEMENT— 

of time for delivering appeal casej notey 268. 
of time for compliance with rules, 276. 

ENQUIRIES— 

See Inquikiks. 

ENTRY— 

of judgment in default summons procedure, 61. 
of judgment upon certificate (intercolonial debts), 161, 163. 
of satisfaction of judgment (intercolonial debts), 163, 165. 
of judgment in actions where one action selected for trial, 204. 
in register of transactions under ** Trusts Act 1890," 251. 
of all adjournments, orders for costs and judgments in register, 
253. 

EQUITABLE— 
See Defence. 
relief, as a defence, 210. 

EQUITY— 

See Plaint, Judgment. 

payment into court does not apply to, wo^e, 60. 

jurisdiction and practice, generally, 125-139. 

action by creditor, legatees &c. for account of administration, 
125, 205, 221. 

action for execution of trusts, 126, 220. 

action for foreclosure and redemption, to £500, 126. 

suits for specific performance, reformation of contract or cancell- 
ation of agreement, 126. 

proceedings under part I. of ** Trusts Act 1890," 127, 249-252. 

maintenance of, or appointment of guardian for infant, 127. 

suits for dissolution of partnerships or companies, 127. 

orders in the nature of injunctions, 128. 
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EQUITY Gmtinuedr- 

judges and officers to have same powers herein as Supreme 

Court judges and officers, 129. 
removal of suit to Supreme. Court on application to a judge, 130. 
transfer of suits from Supreme to County Court, 130. 
order for payment of legacies, in certain cases, to registrar, 131. 
payment by trustees of trust moneys or transfer of stock into- 

court, 132. 
provisions as to witnesses same as under other County Court- 
jurisdiction, 134. 
jury may be had, 134, note, 135. 
enforcement of judgments, 136. 
where amount discovered to exceed jurisdiction, case may b& 

transferred to Supreme Court, 137. 
in what courts proceedings to be taken, 138. 
removal of cause to anotner County Court for further hearin g 

and taking accounts, 139. 
appeal against judgment, when it lies, note, 144. 
action for administration, plaintiff may ask that only a certain 

question be decided, SS)5. 
judgment in actions by or against administrators and executors^ 

244. 

ERROR— 

See Amendment. 

writ of, does not lie against County Court decision, 168. 

ESTABLISHMENT— 

of County Court by Governor- in-Council, 4. 

EVENT— 

See Costs. 

EVIDENCE— 

See Affidavit, Discovery, Interrogatories, Witness. 

of proceedings, by certified extract from register, 23. 

obtaining of, 74, 228. 

summons to witnesses to give evidence or produce documents^ 

74,228. 
commission to examine witnesses, riotey 14, 229. 
notice to admit facts or documents, 75. 
proof of admissions and notice to produce, 76. 
order to inspect documents in custody of other party, 76. 
compelling party to say what documents in his custody, 78. 
discovery oy interrogatories, 80-84, 215. 
appeal against admission or rejection of, rioter 144. 
upon hearing of judgment summons, 184, 264. 
may be taken in case of disputed or doubtful service, 202. 
in mitigation of damages, libel or slander, notice to be given, 209, 
inspection of personal or real property, 216. 
insufficiently stamped document, now receivable in evidence, 229.. 
documents produced from custody may be read as, 229. 
by affidavit, notice that affidavit is to be used, 229. 
by affidavit or depositions to be evidence of the party using them» 

229. 
generally, to be taken orally, on oath, 228. 
disallowance of vexatious questions in cross-examination, 230. 
in interpleader proceedings by defendant may be oral or by 

affidavit, 242. 
on the taking of accounts, 255 
on the making of inquiries, 256. 
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EXAMINATION— 

orally of person refusing to answer interrogatories, 84. 
orally of judgment debtor in garnishee, procedure 111. 
of fraudulent debtor and witnesses upon judgment summons, 184. 
orally of parties and witnesses in nnal judgment proceedings^ 

214. 
of witnesses by means of an order or commission, 229. 

EXCESS— 

abandonment of, to bring cause within jurisdiction, 52, notCy 53L. 

EXECUTION— 

See Attachment, Commitment, Interpleader, Trusts. 

in default summons, procedure 64. 

on a judgment by default may be immediate, 64. 

certificate for Supreme Court not to issue until after 7 days from 
date of judgment of default, 64 

where failure to pay instalments, 100. 

warrant of, may issue without notice against goods, 101, 259. 

what may be taken in, 101, note, 103. 

to be carried out by bailiff, 101, 106. 

what things protected from seizure under, 1,01. 

may be stayed in certain cases, 105. 

for costs, note, 105. 

may issue out of the Supreme Court on removal of judgment- 
thereto by certificate, 108. 

goods previously honafde acquired protected from seizure, 106. 

where goods seized are claimed proceedings may be had to- 
determine ownership (interpleader), 106, note, 107, 242. 

against garnishee, 114. 

levied on garnishee discharges his liability, 115. 

in replevin jurisdiction, note, 122. 

where trustee fails to pay legacy into Court upon order, 131. 

fruitless, costs may be included in order against fraudulent- 
debtor, 187. 

where plaintiff has died and judgment has been given for defen- 
dant, 226. 

warrant to continue in force for twelve months, 259. 

on jud^ent four years old not to issue without leave, 259. 

where mstalments not paid or default made, 259. 

on judgment against a firm, 259. 

instances where leave required before issue of, 260. 

endorsement on warrant, 260. 

paid out on day of levy, no possession fees, 261. 

in ejectment, warrant of possession and execution for costs, 262. 

for delivery, of specific property. other than land or money, 263. 

of bond, in case where security to be given, 270. 

not to take place on Sunday, Xmas Day, or Good Friday, 276. 

costs of improductive warrants, 278. 

EXECUTORS— 

may sue or be sued, 55. 

may sue and be sued without joining legatees, 217. 

attorney or solicitor not exempted from being sued as, 55. 

suits against in equity, 125, 205. 

may he ordered by judge, in certain cases, to pay legacy into 

Court, 131. 
may pay trust moneys or transfer stock into Court, 132. 
when trust moneys to be paid into Court, note, 134. 
proceedings against, at what Court to be taken, 138. 



Digitized by 



Google 



384 ANALYTICAL INDEX. 

EXECUTORS Confmued— 

judge may add legatees as parties to suit, 217. 

judge may add person as party to suit, 221. 

residuary legatee entitled to judgment need not serve remaining 

legatees, 220. 
other legatees, than are entitled to judgment, need not be 

served, 220. 
co-residuary devisee need not be served, 220. 
entitled thereto, order for execution of trusts, 220. 
notice of judgment to parties interested, 221. 
to appear onl^ on claim of person not a party, 222. 
failing as plamtiff in action, costs, 244. 
judgment against where waste is charged, 245. 
judgment against, in other instances, 245, 246. 
payment into Court of plaintiff's demand, by, 246. 
claim by creditors where assets distributed by Court, 256. 
in such cases devisee or legatee may be asked to give specified 

proofs, 256. 
allowance of creditors' claims, 256. 
interest upon claims, 257. 

certificate of registrar who has made inquiries, 258. 
to give evidence on the making of inquiries, 256. 

EXHIBIT— 

See Affidavit. 

EXPARTE— 

application to deliver interrogatories, necessarily so, iwtey 80. 
proceedings on trial where defendant does not appear, 90. 
application for order for attachment of debts, 112. 
order for commitment, 190. 

EXPENSES— 

of witness may be demanded by him before giving, evidence, 228. 

of assessors, 248. 

of witnesses on hearing of judgment summons, 264. 

of witnesses, scale, 285. 

EXTENSION— 

of time for delivering appeal case, itote^ 268. 
of time for compliance with rules, 276. 
of jurisdiction by consent, 37. 

EXTORTION— 

by officers in the matter of fees, penalty, 26. 

FALSE IMPRISONMENT— 

action for remission by Supreme to County Court, 45, 227. 

FEES- 

See Costs, Court Fees, Expenses. 

of counsel, in action of tort or remitted action, 278. 

of counsel on applications, 277. 

of practitioners, generally, 279, 281. 

FEMME COVERT— 
^ee Mabbied Woman. 

FIERI FACIAS— 
See Execution. 
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FILING— 

notice of discontinuance by defendant, 69. 
affidavit in reply to interrogatories, 83. 
consent to trial of action beyond jurisdiction, 197. 
undertaking for costs by next friend of infant, 217. 
affidavits, generally, before use, 239. 
petition under " Trusts Act 1890," 252. 

FINES— 

See Penalty. 

FIRM— 

See Partner. 

FOLIO— 

in copying, to comprise seventy-two words, 274. 
in costs, to comprise seventy-two words, 277. 

FORECLOSURE— 

Suit for. See Action, Equity. 

FORMS— 

of proceeding to be fixed by rules, 170, 274. 

sufficient, if there substantial compliance with schedule, 274. 

warrant of commitment for contempt, 172. 

register, 178. 

ordinary summons, 173, 198. 

affidavit of service of siunmons, 174. 

default summons, 175 

notice of defence, default summons, 175. 

notice to inspect documents and admit facts, 176. 

admission of facts and documents, 177. 

warrant of execution on goods, 177. 

certificate to remove judgment to Supreme Court, 177. 

order on judgment having been so removed, 178. 

warrant of replevin, 178. 

affidavit to obtain summons (Intercolonial debts,) 178. 

affidavit in support of summons (2), (Intercolonial debts,) 179. 

application for certificate of judgment (Intercolonial debts), 17 9 

certificate of judgment as above, 180, 181. 

certificate of satisfaction of judgment, 180, 182. 

certificate that judgment unsatisfied, 181. 

summons to debtor (imprisonment for debt), 192. 

order for commitment in default of payment (imprisonment for 

debt), 192. 
warrant of commitment (imprisonment for debt), 192, 193. 
general heading and conclusion for documents, 286. 
ordinary summons, 286. 
special summons (default), 288. 
notice of intention to defend special summons, 289. 
memorandum for plaint-notes, 290. 
plaint-note (ordinary summons), 290. 
plaint-note (special summons), 291. 
summons in chambers, 291. 
summons to si^ final judgment, 292. 
summons to witness, 292. • 

summons to witness {duces tecum), 292. 
warrant of execution against goods of married woman, 293. 
application for judgment summons, 293. 
judgment summons, 294. 
affidavit in support of judgment summons, 294. 
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FORMS Continued-^ 

warrant on judgment summons, 295. 

warrant on judgment summons {exparte)y 2d5. 

undertaking for costs by next friend of infant, 296. 

order appointing guardian, 296. 

agreement to give jurisdiction to a County Court, 296. 

certiiioate of deposit, 296. 

notice that a jury is required, 296. 

examples of particulars of demand, 297. 

particulars in ejectment, 300. 

summon!^ in equity, 300. 

particulars in action ordered to be tried in County Court, 300. 

notice of trial in last mentioned case, 301. 

statement of claim in remitted actions, 301. 

notice of trial in last mentioned case, 302. 

notice to produce (general form), 303. 

order for discovery .under sec. 79, 303. 

affidavit in obedience to order for discovery, 303. 

order to produce documents, 304. 

notice of set-ofif or counter-claim, 304. 

notices of special defence (examples), 304. 

notice of equitable defence, 305. 

interrogatories, 306. 

answer to interrogatories, 305. 

order for oral examination for insufficient answer to interroga* 

tories, 306. 
notice by plaintifif that judgment may be signed against indiv* 

dual member of a firm, S)6. 
notice to plaintiff that defendant defends on behalf of others, 

306. 
notice by defendant to third party, 307. 
registrar's notice of payment into court of whole claim, 307. 
registrar's notice of payment of part of claim into Court, 307. 
notice of acceptance of sum paid into, Court, 308. 
defendant's notice of payment into Court of part of claim, 308. 
-execution against garnishee, 308. 
interpleader summons, 309. 
summons to assignor where a defendant sued by the assignee has 

paid debt and costs into Court, 309, 
order substituting claimant as defendant, 309. 
particulars of claim under interpleader summons, 310. 
particulars of claim for rent un,aer interpleader summons, 310^ 
interpleader summons where claim to rent set up, 310. 
notice of appeal, 311. 
bond where plaintifif is appellant, 311. 
application for copy judge's notes on appeal, 312. 
case upon appeal, 312. 
notice of sureties on appeal, 313. 
affidavit of justification by sureties, 313. 
notice to defendant of change of plaintifif, 314. 
order for issue of execution after death or change of interest 

after judgment, 314. 
judgment agamst executor who has wasted assets, 314. 
judgments against executors or administrators (various), 315, 

318. 
arbitration, order of reference, 319. 
ejectment, summons in, 319, 328. 
various notices in ejectment procedure, 320. 
various judgments in ejectment, 321 , .^2, 324, 326, 328, 329 



Digitized by 



Google 



ANALYTICAL INDEX. 387 

J'ORMS GoiUinned— 

orders in ejectment, 325, 327. 

execution in ejectment, 323. 

confession in ejectment, 329. 

replevin, notice to distrainee, 330. 

bond in replevin, 330. 

warrant of replevin, 331. 

judgment for defendant in replevin for rent, 331. 

judgment for defendant in replevin of cattle, 3.32. 

detinue judgment in, 332. 

summons under " Married Woman's Property Act," 332. 

disclaimer, admissions, point of law, &c, statement by defendant, 

333. 
administration action, order, 333. 
foreclosure action, order for reference, 3.35. 
order for sale in action of mortgagee, &c., .33.5. • 
judgment for foreclosure, .335. 
partnership — order for dissolution, .336. 
partnership — judgment, .3.36. 
judgment for specific performance, 337. 
further order after enquiry and certificate of good title, 337. 
judgment for specific performance of an agreement to let, .338. 
absent party, notice of order, .3.38. 
notice to creditor to prove his claim, .338. 
notice to creditor of allowance of claim, 338. 
Registrar's certificate, in equity [various], .3.39 — 341. 
notice that such certificate may be inspected, .341. 
order appointing receiver, .341, 342. 
notice to receiver to produce accounts for audit, 342. 
order on receiver to pay to beneficiary, 342. 
bond, by receiver, 342. 
warrant of possession of real property, 343. 
warrant of possession (general), 344. 
injimction, interlocutory order, 344. 
notice of ejectment by attachment, 345. 
notice of application for committal, .345. 
order of committal for breach of injunction, 345. 
order of committal or attachment for neglect to obey order, 345. 
warrant of attachment, 346. 

application for discharge from custody, notice, 346. 
•order for discharge from custody, 346. 
petition, trusts, in equity, .347, 348. 
affidavit, by trustee, 348. 

certificate in case of money, paid into bank, 349. 
certificate in case of transfer of stock, .350. 
acknowledgment by registrar, 350. 
.<;ertificate of deposit of security, .350. 
notice to Minister and Treasurer by registrar, 351. 
notice of payment into bank, 351. 
notice of above matter to persons interested, ,351. 
notice of hearing of petition, 352. 

" Employers and Employes Act," application for assessors, 352. 
particulars of demand in such actions, ,352. 
•order for consolidation, ,35.3. 
undertaking by defendant applying for stay of proceedings, 

.354. 
order to stay proceedings, .354. 
suitor's book, .355. 
•bailiffs warrant book, ,355. 
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FRAUDULENT DEBTOR— 

Sfte Commitment. 

FRIENDLY SOCIETIES ACT 1890— 
proceedings under, rules, 266. 

FRUITLESS EXECUTION. 

costs of, may be included in order against fraudulent debtor^ 
187. 

FUNDS- 

See Equity. 

in court, judge may order payment out of, to person suing in a 
representative character, in certain cases, 280. 

FURTHER PARTICULARS— 

may be asked for, for defendant, 206. 

procedure to obtain, 206. 

plaintifif failing to supply, question of costs for judge, 206. 

GAOL— 

See Commitment. 

prisoner or person in, how served with summons, 201. 

GARNISHEE— 
See Attachment. 

GAZETTE— 

notice to be given in, of days fixed for courts or of alteration of 

day, 11. 
notice of assignment of courts to judges, 15, 97. 
publication in, oj. ruleb, 171. 

publication in, of orders-in-council made under this Act, 171. 
GOOD FRIDAY— 

summons, warrant or process not to be served or executed upon,. 
276. 

GOVERNORIN-COUNCIL— 

may establish County Courts, 4. 

may discontinue holding of courts at any place, 4. 

may appoint judges, 14. 

may remove judge wilfully absent from colony or incapable or ^ 

neglectful, 15. 
may assign courts to each judge, 15. 

may call upon aged or infirm judge to retire upon allowance, 17* 
may appoint deputy judges, 18, 19. 
may appoint assistant-registrars, 21. 
may fix fees to be retained by bailiffs, 25. 
may fix security to be given by officers of the Court, 28. 
to fix scale of Court fees, 28. 
may declare " Intercolonial Debts " part, in force as regard*. 

another colony, 159. 

GUARDIAN— 
See Infant. 

HEARING— 

See Tbial 

HEIR-AT-LAW— 

See Administration, Equity. 

HOLIDAYS— 

Court will not sit on Sundays, or, 273. 

to be observed same as Supreme Court, 273. 
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BOURS— 

to be observed in the Courts and oflSces to be same as Supreme 
Court, 273. 

HUSBAND AND WIFE— 
See Married Woman. 

action by, husband may add claims in his own right, 52. 
action by, procedure, if husband or wife die before action 

' finished, 52. 
service of summons, where both are defendants, to be separate, 

20L 
improper joinder, in action, amendment, 224. 

ILLEGALITY— 
See Defence. 

as a special defence, notice to be given, 65, 208. 
requisites of notice Of special defence of, 209. 

ILLNESS— 

of judge, retiring allowance, 17. 

of judge, another judge may act for him, 17. 

of registrar, appointment of deputy, 20. 

IMPRISONMENT— 

See Attachment, Commitment. 

for debt abolished, 183. 

of fraudulent debtor, 187, 263-265. 

INDEMNITY— 

See Contribution. 

INFANCY— 

as a special defence, notice to be given, 65, 208. 
requisites of notice of as a special defence, 209. 

INFANT— 

may sue or be sued under certain conditions, 56. 

proceedings in equity relating to maintenance or appointment 

of a ^lardian to, 127. 
service of summons upon, 200. 
may sue by next friend, 217. 
may defend by guardian purposely appointed, 217. 
appointment of next friend, undertakmg for costs, 217. 
appointment of guardian for infant defendant, 218. 
consent may be given on behalf of, as to procedure, 219. 
service upon, of notice of judgment in cases of administration 

and execution of trusts, 221. 
new trial where mismanagement of his case, 235. 
payment into Court and investment of moneys received by, 238* 
petition as to, by guardian or trustee, 249. 

INJUNCTION— 
^ee Equity, 
application for, 231* 
enforcement by warrant of attachment, 261. 

INQUIRIES— 

making of, by registrar, under order of the Court, 2'y'\ 

appointment of time and place for making, 255. 

registrar to hear parties and counsel, 255. 

advertisement for creditors, 256. 

creditors need not prove unless required, 256. 

allowance of debts or claims, 256. 

notice of allowance to be given by registrar, 257. 
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INQUIRIES CotUijiued-- 
interest, rate, 257. 
registrar's certificate, 258. 
application by registrar to judge for further directions, 258.. 

INSOLVENCY— 

actions by or against assignees, 55. 

discharge under, as a special defence, notice to be given, 65. 

as a dischar^ of imprisoned fraudulent debtor, note, 191. 

does not entitle Imprisoned debtor to discharge, note, 190. 

as a special defence, requisites of notice, 209. 

of a party does not abate action, 225. 

INSPECTION— 
See Discovery. 
of personal or real property, order for, 216. 

INSTALMENTS— 

See Judgment, Order. 

judge may order payment by, 100. 

execution for amount due for failure to pay, 100, 259. 

payment by, order of commitment against fraudulent debtor, 187»- 

INSULT- 

See Contempt. 

Interest- 

See Order. 

at ei^ht per cent., where judge orders payment of judgment by 

instalments, 100. 
only allowable in County Court judgments, as above, or wlierer 

execution issues out of Supreme Court, note, 101. 
where execution issues out of Supreme Court, six per cent, 108. 
assignment of, during action, change of party, notice, 225. 
at five per cent, to creditors in administration of assets, 257. 
on balances to be paid by receiver as a penalty for neglect, 265.. 

INTERCOLONIAL DEBTS— 

declaration that part of Act, relating to, is in force as regards? 

other Colony, 159. 
service of summons out of jurisdiction, 159. 
preliminaries to issue of such summons, 159. , 

proof of service of summons out of jurisdiction, 160. 
personal service may be dispensed with in certain cases, 161. 
time for summons to issue, 161. 
certificate of judgment may be obtained, 161. 
entry in register of provincial court upon such certificate, 163. 
entry in register of Victorian County Court from certificate or 

provincial court, 163. 
notice to Victorian defendant that judgment so entered, 164. 
setting aside of such judgment or stay of proceedings, 164. 
when satisfaction of judgment made, registrar to notify clerk or 

provincial court, IfiS. 
moneys paid in satisfaction to be forwarded to clerk of proper 

court, 165. 

INTERLINEATION— 

See Affidavit. 

INTERLOCUTORY- 
See Order. 

application to sign final judgment by default, 62. 
application, leave to defend default summons, 63. 
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INTERLOCUTORY Gontimiedr-- 

applications to chambers, generally, 111. 

orders, appeal against, note, 143. 

applications, deponent in affidavit may make statements on hi» 

belief, 239. 
orders need notbe drawn up unless judge or registrar so orders, 

254. 
orders, certain of them, enforceable by attachment, 261. 
costs, on taxation, 278. 

INTERPLEADER— 

summons where adverse claim made to goods seized, 106, 243. 

may be heard by judge or two justices, 107. 

on issue of summons, further action to be stayed, 107. 

order upon summons, 107. 

costs of, 107, 243. 

general jurisdiction as to, rtotey 107. 

how infant claimant may proceed, 217. 

by defendant where assignor of debt disputes assignment or 

other conflicting claim made, 241. 
payment into court m last mentioned cases, 24L 
in such cases, one order may be made in several matters, 242. 
proceedings by defendant, power of judge, 242. 
by ballifif, claimant to deliver particulars of claim, 242 
notes as to grounds of claim, address of claimant, &c. , 243. 
particulars of claim may be amended, 242. 
consent to hearing of summons forthwith, 243. 

INTERROGATORIES— 

delivery of, 80. 

practice as to obtaining, no^e» 80. 

grounds upon which answers may be refused, twU^ 81. 

requisites of, note^ 82. 

to corporation or company, 83. 

objections may be taken in answer, 83. 

answers to, must be filed, 83. 

not answered, oral examination may be ordered, 84. 

failure to comply with order for, punishable by attachment, 84. 

plaintiff failing to answer liable to have action dismissed, 84. 

costs of to be apportioned by judge, 84, 277. 

defendant failing to answer may have judgment entered against 

him, 215. 
what facts may be discovered by, 215. 
affidavit not necessary to obtain leave to deliver, unless judge 

require it, 215. 
how they may be used at the trial, 215. 
as to privileged documents not allowed, 215. 
what are privileged documents, 215. 

INTERPRETATION— 

of words "clerk," ** local court," " province " in connection with 

Intercolonial debts, 158. 
of words used in rules, 196. 

JOINDER— 

See Action. 

of defendants, 52, 216. 

of causes of action, generally, 203. 

of certain claims in action for ejectment, 203. 

of plaintiffs, 216. * 
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JOINT PLAINTIFFS— 

See Plaintiff. 

JOINT DEFENDANTS— 
See Defendant. 

JUDGE- 

appointed under repealed acts, deemed to be appointed under 
this act, 3. 

may change venue of trial on request, 10. 

if interested in suit or action to send cause to some other con- 
venient court, 10. 

what constitutes interest of, in action, note, 11. 

to fix days for sitting of court and publish dates in Gazette, 11. 

may cause court to 1^ adjourned by letter or telegram, 12. 

power of, to punish for contempt of court, 12. 

appointment and qualification of, 14. 

«n transfer, death or resignation another may be appointed, 14. 

tenure of office, note, 14, 15. 

liability of, for erroneous judgment, 15. 

wilfully absent from colony or incapable or neglectful may be 
removed, 15. 

may be removed by address from both houses of parliament, 15. 

of County Court to be also judses of Court of Mines, 15. 

to attend Courts assigned him oy €rovemor-in-Council, 15. 

empowered to act throughout Victoria, 16. 

not to engage in professional practice or to sit in parliament, 16. 

in certain cases entitled to retiring allowance, 16. 

may be called upon to retire upon allowance, 17. 

may act for brother judge in case of illness or emergency, 17. 

how period of service reckoned, 18. 

appointed in place of another to have same powers and 
authority, 18. 

deputy may be appointed by Grovemor-in-Council, 18, 19. 

may sit concurrently with other judge at same place, 19. 

may be temporarily appointed, 20. 

to reside in nis district if required, 20. 

may make regulations as to duty of registrar and assistant, 20. 

to approve of appointment by registrar of deputy, 20. 

may appoint deputy-registrar, if registrar do not, 20. 

may take affidavits, 24. 

may remove baili£Eis, 24. 

may excuse bailiff attending Court, 24. 

to certify for costs in cases under £10, 33. 

may order repayment of excessive costs, 34. 

to fix costs of trial or refer for taxation, 34. 

to have discretion, generally, as to costs, 35. 

his discretion as to costs, note, 36. 

may tell jury what amount will carry costs, 36. 

of Supreme Court may order stay of action which might have 
been taken in County Court, 42. 

of Supreme Court may order remission of action to County 
Ciourt, 43. 

of Supreme Court may order plaintiff give security for costs, 46. 

may order removal on terms of case above £50 to Supreme 
Court, 49. 

may order joinder of defendants on terms as to costs, 54. 

in Chambers, or in Court may hear application sign final judg- 
ment, 62, 214. 

may grant leave to defend default summons on terms, 63. 
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JUDGE Continued— 

may set aside jud^ent by default, 63, 214* 

may order immediate execution on a judgment by default, 64. 

of Supreme Court may order transfer to his Court of case where 

counter-claim is beyond jurisdiction, 69. 
may order stay of proceedings, 70. 
may grant time or adjourn, 70. 

may, on agreement of parties, refer action to arbitration, 73. 
may enlarge time for arbitration award, 73. 
may act as arbitrator, 74. 

discretion of, in connection with notice to admit, 76. 
may order inspection of documents, 76, 215. 
may order party to disclose documents in his possession, 78, 215. 
may enforce power of discoveiy, 80. 
may order interrogatories, 80, 215. 
may fix time within which answers to interrogatories may be 

filed, 83. 
on failure to answer interrogatories may direct oral examination 

of party, 84. 
may look at whole of answers to interrogatories at trial, 216. 
may adjourn trial or give judgment against defendants failing to 

answer interrogatories, 215. 
may apportion costs of obtaining interrogatories, 84. 
to give verdict on trial without joinder of issue, 86. 
. may re-instate case " struck out," 85. 

may award costs to defendant in case being ** struck out," 86. 

may nonsuit plaintifi^, 86, 98. 

general powers of, as to nonsuit, notSf 87. 

may proceed to trial on part of phiintiff, if defendant do not 

appear, 90. 
may set aside on terms, judgment given in absence of defendant, 

90. 
to determine questions of fact as well as of law, except where 

jurors sitting with him, 92. 
has no power to alter judgment after pronouncement unless by 

consent, 92 notey 98. 
may reserve decision and forward it to registrar to read, 93. 
may hear trial with jurors, 93. 
•on the hearing, by request or at his di8cretioh7M«tfyNUc^ 

trial by jurors, 95. ^^ 

to enter judgment in accordance with jurors' verdict, 96. 
may award costs where case struck out for want of jurisdiction, 

96. 
may prohibit publication of report of proceeding, 97. 
may not amend plaint so as to oring it within jurisdiction, 97. 
may order new trial upon terms, 98, no^e, 99. 
may order debt to be paid by instalments, with interest, 100. 
may, in certain cases, stay execution, 105. 
may make order on interpleader summons, 107. 
power of, to deal with applications in chambers. 111. 
may order oral examination of debtor as to debts owing to him, 

111. 
may make exparte order against ^mishee, 112. 
may refuse to interfere in garnishee procedure where amount 

small or matter frivolous, 1 12. 
may order execution against garnishee, 114. 
may allow judgment creditor to sue disputing garnishee, 114. 
may order third person claiming lien on debt to appear before 

him, 114. 
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JUDGE Gontinued— 

to have discretion as to costs in garnishee matters, 115. 
may order stock or shares to be charged with amount of judg- 
ment debt, 116. 
may discharge or vary order to charge ; costs thereupon, 117. 
in equity to nave same powers as Supreme Court Judge, 129. 
of Supreme Court may order removal of equity suit into Supreme 

Court from County Court, 130. 
of Supreme Court may order transfer of equity suit from Supreme 

to County Court, 130. 
may order certain legacies to be paid to registrar, 131. 
need not act on verdict of jury in equitable jurisdiction, 135. 
to sign and settle case for appeal, 141, note^ 151, 268. 
may order that appeal operate as a stay of proceedings, 141. 
has not power to extend time within which to appeal, note, 146. 
of Supreme Court, rehearing of County Court case before, may 

be ordered on appeal, 140, note, 149. 
to take notes at trial, on request, for purposes of appeal, 153, 

note, 156. 
may, himself, state case for Supreme Court, 157. 
to be satisfied of prima facie case before allowing issue of summons. 

for service out of Jurisdiction (Intercoloniu Debts), 160. 
may in certain cases dispense with personal service (Intercolonial 

Debts), 161. 
in certain cases to fix period betw^een issue and service of such 

summons, 161. 
may direct stay of execution or proceedings (Intercolonial 

Debts) 164. 
may amend variances in order to determine real issue, 165. 

SDwer of, as to amendments, note, 166. 
uty of, as to amendments, note, 168. 

orders of, not reviewable by certiorari, 168. 

three judges to make rules of practice, 169. 

may allow Supreme Court rules to be used in certain cases, 171. 

may hear such witnesses as he thinks requisite upon hearing^ 
under judgment summons, 184, 264. 

may make order against fraudulent debtor, 186, 188, exparte, 190. 

may order interest in order for commitment of fraudulent- 
• debtor, 187. 

may in special cases order discharge of imprisoned debtor, 191. 

may allow summons to be filed, though late, 199. 

may give leave to join claim with action for ejectment, 203. 

has power to order separate trials of joined causes of action, 203. 

consolidation of actions, 203, 204. 

before or at trial may order plaintiff to file further particulars,. 
206. 

may order costs against plaintiff failing to supply further par- 
ticulars, 206. 

may order counterclaim to be heard as an independent action^ 
210. 

may deal separately with claim for contribution, 211. 

may give leave to co-defendant or third party to defend in nam» 
of defendant seeking contribution, 211. 

power, as to costs in contribution and third party cases, 212. 

may disallow amendment made before trial, 212. 

power, generally, to allow amendment at the trial, 212. 

may enter judgment upon confession, in ejectment action, 213. 

may make onler to prevent joined defendants being embar^ 
rassed, 216. 
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JUDGE Cmtinued— 

may order cestuut que trvsteTit to be added as parties to suit, 217. 

may authorize one of numerous persons to sue or defend on be- 
half of the others, 217. 

may order what party shall conduct action, 217. 

may appoint guardian for infant defendant, 218. 

may stay proceedings where party fails to supply co-partners, 
names on demand, 219. 

power of, in cases ot administration and execution of trusts, 220. . 

power of, as to amendment of parties, 222. 

may order addition of persons becoming interested after com> 
mencement of action, 226. 

may vary last mentioned order, 226. 

may take evidence orally, even where at&davits are directed to- 
be used, 228. 

may fix sum to be paid to witness before he gives evidence, 228.. 

may adjourn hearing for proof of disputed document, 229. 

may disallow vexatious questions in cross-examination, 230. 

may add absent parties at the trial, 231. 

power to grant injunction, 231. 

to draw up questions, " record of trial" for jury, 232. 

may order payment into court and investment of moneys re- 
covered by infant or lunatic, 238. 

may appoint assessors in actions under " Employers and Em- 
ployes Act 1890." 248. 

may fix expenses of such assessors, 248. 

may direct who shall pay fees and expenses of assessors, 248. 

to have the assistance with their special knowledge of assessors, 
in cases under "Employers and Emplo^res Act 1890," 249. 

may order trustee pay his own costs in certain cases, 252. 

may refer matters under ** Trusts Act 1890," to registrar for 
enquiry, 253. 

to settle draft if special or decree, if parties differ, 254. 

may appoint practitioner to prepare and settle deed, 254. 

order for warrant of attachment, in certain cases, 261. 

may appoint receiver and fix security, 265. 

may revise audit of receiver's accounts, 266. 

may direct receiver to make payments, 266. 

to arrange courts for each following year in December. 273. 

one to attend chambers in Melbourne during vacation, 273. 

JUDGMENT - 

See Appeal. 

may be proved by certified copy of register, 23. 

to be a full discharge where excess abandoned for purpose of 

giving jurisdiction, 52. 
of Supreme Court cannot be subject of County Court action, 53. 
effect of, where had asainst one of several persons liable, 54. 
in defendants favour for costs, in case of payment into court, 5^ 
by consent or confession, 61, 213. 
entry of, in default summons procedure, 61. 
applications to sipn final, 62, 214, 
notice of, to be given defendant, 63. 

by default, may be set aside, 64, 214. ' 

where set-off exceeds plaintiff's claim, 66. 
in case of set-off* or counter-claim may be for balance due to 

defendant, 232. 
for defendant's costs in case of discontinuance, 69, 212. 
on award of arbitrators, 73. 
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JUDGMENT Continued— 

distinguished from verdict, note^ 85. 

to defendant for costs where case struck out for non-appearance 

of plaintiff, 86. 
where defendant skdmits claim, plaintiff not appearing, 87. 
where defendant does not appear, 90, 
exparte, may be set aside on terms, 90. 
service of an absent defendant unnecessary, note, 91. 
to be decision of the sitting judge, 92. 
cannot be altered after oral delivery, except by consent of parties, 

note, 92, note, 98. 
where jury sits, to be entered in'accordance with verdict of jury, 

96. 
to be entered in register, 98. 

to be final and con^usive, as between the parties, 98. 
for both parties may be set-off against each other, 99. 
may be ordered to be paid by instalments, 100. 
interest upon, where instalments ordered, 100, note, 101, 
enforced by execution against goods, 101, 259. 
different modes of enforcement of, Jiote, 102. 
may be removed into Supreme Court on certificate, 108. 
may be set aside after removal into Supreme Court, note, 110. 
enforced by attachment of debts due judgment debtor. 111, 262. 
•enforced by order to charge stock or shares, 116. 
in replevin jurisdiction, note, 122, 244. 
enforcement of, in equitable jurisdiction, 136. 
•appeal against, generally, 140, 267. 
certificate of, for purposes of Intercolonial Debts, 161. 
-entry of satisfaction of, on receipt of certificate from clerk of 

provincial court, 163, 165. 
of provincial court may be entered up in Victoria by certificate, 

163. 
so entered may be set aside, 164. 
not removably by certiorari, 168. 
summons procedure, 183-191, 263. 
in a selected action, for defendant, where actions consolidated, 

204. 
where in such case, judgment against defendant, effect, 204. 
entry of, where one action arranged to decide several others, 204. 
not to be entered for fraction of a penny, 206. 
where several defendants joined, 216. 

where desired against each member of a firm, procedure, 219. 
in cases of administration and execution of trusts, 220, 
notice of, when to be served in last-mentioned cases, 221. 
not affected by death of party before entry, 225. 
where person entitled to proceed, on death of party, fails to 

appear, 226. 
where waste charged against executors or administrators, 243. 
where representative character admitted by defendant executor 

or administrator, 245. 
where administration of assets not proved, 245. 
where administration is proved, 246. 
of assets quando accideriiit, 246. 

in other cases, against executors or administrators, 246. 
■entry of, generally, in register, 253. 
where social, to be drawn up by the registrar and settled by 

parties or judge, 254. 
in ejectment where title has expired since institution of action, 

254. 
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JUDGMENT Continued— 
in detinue, 255. 

enforcement by warrant of attachment, 261. . 
enforcement, by warrant of possession, 262. 
enforcement, by warrant of delivery, 263. 

JUD(iMENT CREDITOR— 

See Commitment. 

JUDGMENT DEBTOR— 

See Commitment. 

JURISDICTION— 

of County Court extends throughout Victoria, 4. 

upon the trial, cQnerally, 231. 

ousted if there be a nearer Court to defendant's place of alx)de- 

or business, 5. 
ousted if cause of action did not arise within 100 miles of Court,. 

4. 
cases decided on local limits of, 5. 
cases in residence or carrying on business as affecting, 6. 
notes as to where cause of action arises, 7-10. 
of judge not limited by assignment to him of certain courts, 15. 
of County Court at Common Law, £500, 37. 
may be extended beyond £500 by consent of parties, 37, note^ 40. 
extends to seduction, breach of promise, title to toll, fair or 

franchise, if parties consent, 37. 
amount of, how calculated, note, 38, 39. 
set-off, beyond, note, 39. 
counterclaim beyond, iwte, 39. 
value of property to determine, note, 39. 
definition of " toll," note, 40. 
title, as ousting, not£, 41. 

conferred on Comity Courts by other Statutes, note, 41 . 
of County Court in cases remitted from Supreme Court, 46. 
may be given as to amount by abandonment of excess, 52. 
to entertain counter-claim, 67, note, 68. 
where counterclaim beyond, 68. 
as to nonsuit, 87. - 

question of, when mandamus proper remedy, note, 92. 
costs, where case struck out for want of, 96. 
of judge, in interpleader summons matters, note, 107. 
in replevin, £500, 118. 
in ejectment, 122. 
in equity, 125, note, 129. 
in equity, as to place, 138. 
of Supreme Court on appeal, 140, note, 148. 
issue and service of summons out of [Intercolonial Debts], 159, 

161. 
facts giving need not appear upon proceedings, 171. 
under " Imprisonment of Fraudulent Debtors Act 1890," 183* 

191. 

JURY— 

may enquire what amount will carry costs, 36* 

to give verdict without joinder of issue, 85. 

in relation to nonsuits, note, 87, 88. 

may be had in cases above £20, 93. 

notice to be given that jury required, 93, 94, 233. 

classes of cases triable by, note, 94. 

judge may direct trial by, 95, 233. 
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JURY CoiUinued— 

method of summoning, 95. 
verdict of, may be that of majority, 96, 
more than' six nours deliberating to be discharged, 96. 
verdict of, to be entered as judgment of court, 96. 
cannot be had in action for ejectment, iwtey 123. 
may be had by parties when ca«e ordered to be reheard before 
a Supreme Court judge, 1«58. 

KIN— 

See Administration, Equity. 

LAND— 

recovery of, warrant of possession, 262. 

LAW OFFICES 

rules of practice to be submittetl to, 170. 

LEASE— 

suit for specific performance, 126. 

LEAVE— 

to issue execution after four years, 259. 

to issue judgment summons after four years, 264. 

LEGATEE— 

See Executors, 

LETTERS— 

to be prepaid in the post, 275. 
allowance for on taxation, 280. 

LIABILITY— 

denial of on payment into Court, ivotey 60, 235. 

LIBEL— 

action for, remission by Supreme to County Court, 45, 227. 

action for, requisites of plaint, note, 58. 

special defence that it is true, notice, 209. 

facts in mitigation of damages may be pleaded by notice, 209. 

payment into court, in remitted action for, 236. 

no denial of liability, when paying into court, 235. 

LIEN— 

See Equity. 

suit to enforce, 126. 

LIMITATION— 
See Time. 

statute of as a defence, notice to be given, 65, 208. 
requisites of notice of defence, 209. 

LIQUIDATOR— 
See Receiver. 

accounts of, to be passed in same manner as those of receivers, 
266. 

LUNATIC— 

how simmions to be served upon, 200. 

as plaintiff or defendant, committee or next friend, 218. 

consent, at trial, on behalf of, by representative, 219. 

service upon, of notice of judgment in cases of admistration and 

execution of trusts, 221. 
new trial, on ground of mismanagement of his case, 235. 
payment into Court and investment of moneys recovered on 
behalf of, 238. 
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MALICIOUS PROSECUTION— 

action for, may be remitted by Supreme Court to County Court, 
45, 227. 

MARRIAGE— 

See Breach of Pbomise. 

of party does not abate action, 225. 

MARRIED WOMAN— 

in action against, reauisites of plaint, note^ 57. 

cannot be imprisonea as a fraudulent debtor, 9to^e, 188, 

may sue by her next friend, 218. 

may sue or defend without next friend, on giving security for 

costs, 218. 
appointment of next friend for, 218. 
consents on .behalf of, at trial, by next friend, 219 

MARRIED WOMENS PROPERTY ACT, 1890— 

where it does not apply, married woman may sue by her next 

friend, 218. 
application under Sec. 20, 253. 

MINER— 

how served with summons, 201 

MINISTER— 

meaning of, rules, 197. 

to have notice of payment of stock or deposit of security in 
certain cases, 251. 

MINOR— 
Ste Infant 

MISBEHAVIOUR— 
See Contempt. 

MISDIRECTION— 

appeal on ground of, costs, note^ 150. 

MISDESCRIPTION— 

not to vitiate plaint or summons, 57. 

MISJOINDER— 
See Amendment. 

of co-plaintifif not to affect defendant's set off, 216 
of parties not to defeat action,222. 

MISNOMER^ 

not to vitiate summons or plaint, 57. 
of parties, amendment, 224. 

MISTAKE— 

as to plaintiff suing, amendment, 222. 

MONEY— 

See Payment into Court. 

paid into Court to be paid to plaintiff, 59, 

m court not to be paid out, if application made for a new tria 

or to stay proceedings, 234. 
paid into court to be retained, in defence of tender, -237. 
in court to be retained, if there be denial of liability, 237. 
paid into court, how appropriated or paid out, 237. 
in court to be retained to abide result of interpleader, 242% 

MONTH— 

ill rules, means " calendar month," 197. 
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MORTGAGE— 

See Equity. 

suit for foreclosure of, 126. 

NAME— 

of parties, amendment of, 224. 

NEW TRIAL— 

may be granted on terms, where judgment given earparto, 91. 

application for, may be made either in Court or chambers, 233^ 

application for not always a stay of proceedings, 234. 

application for, to be on affidavit and notice or summons, 234. 

when not allowable, 234. 

grounds upou which it may be granted, 234. 

special grounds for application in certain cases, 235. 

may be oefore a jury, 235. 

costs of to be on same scale as original, 280. 

NEXT FRIEND— 

of infant plaintiff, appointment, 217. 

of marriea woman, appointment, 218. 

for lunatics and persons of unsound mind, 218. 

may consent on behalf of person under disability, 219. 

NON-APPEARANCE— 

of plaintiff, case may be struck out, 85. 

of plaintiff, judgment for him, if defendant appear and admit- 

claim, 87. 
of defendant, judgment exparte, 90. 
of defendant, service of summons must be proved, 90. 
of judnnent debtor upon judgment summons, 185, note, 187. 
of ju&ment creditor, costs to judgment debtor if he appear,. 

264. 

NON-JOINDER— 

of parties not to defeat action, 222. 

NONSUIT— 

of plaintiff bringing defendant to wrong court, 5. 

of plaintiff failing to prove case, 86. 

of plaintiff where neither plaintiff nor defendant entitled to ver] 

diet, 98. 
costs to defendant, upon, note, 87. 
provisions relating to, classified, note, 87. 
by election, note, 88. 
when it may be entered, note, 88. 
in cases where no jury sits, note, 88. 
settins aside of, note, 89, 235. 
ffrounds of, note, 89. 
leave to enter, note, 89. 



NOTICE— 

See Defence, Evidence, Service. 

of action against officer, requirements, 30. 

of action against bailiff, note, 31. 

to be given by registrar of day fixed for hearing case remitted 

from Supreme Court, 44. 
of payment into Court to be given by registrar, 58, 234. 
of defence, in default summons procedure, 61. 
by registrar of defence, in default summons case, 63. 
to defendant of judgment by default, 63. 
to be given of equitaMe defence, 65. 
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NOTICE Cmtinued— 

of special defences, 65, 208. 

of discontinuance, effect, 69, 212. 

to admit facts or documents, 76. 

to admit, proof of service of, 76. 

that jury required to be ffiven to party, 93, 94, 233. 

of appeal to be given within 7 days, 140, 153. 

to defendant that judgment has been entered up against him, 
(Intercolonial debts), 164. 

of special defences to be given, 208. 

of claim to contribution against co-defendant or third party, 211 

to plaintiff of appointment to tax costs on dis-continuance, 212. 

to plaintiff that defendant confesses in action of ejectment, 213. 

by plaintiff that he requires judgment against each member of 
a firm, 219. 

of judgment, when to be served, in administration and execution 
of trusts cases, 221. 

to an added or substituted defendant, 224. 

where any change in condition of parties occurs during proceed- 
ings, notice, 225. 

in remitted action of defence of " Wrongs Act 1890," 228. 

of intention to use affidavit as evidence, 229. 

of acceptance of money paid into Court, 236. 

of payment of trust money or transfer of stock under *' Trusts. 
Act 1890," 251. 

to trustees of applications affecting trust, 252. 

of hearing of petition under " Trusts Act 1890," 253. 

of allowance of claim by registrar in making inquiries, 257. 

to judge by registrar that security has been given for appeal^ 
270. 

of rejection of affidavit or document by registrar, 274. 

of taxation, 277. 

OATH— 

See Affidavit, Evidence. 

evidence generally to be taken upon, 228. 

OFFICERS— 

See Bailiff, Judoe, Reoistrab. 

interested in subject matter of action, procedure, 10. 

action against, 29. 

to have month's notice of action against them, 30. 

penalty for assaulting, 32. 

of court not to become security, 270. 

penalty for extortion in taking fees, 26. 

ORDER— 

certified copy of, to be forwarded when' venue changed, 11. 

adjourning court by absent judge, 12. 

may be proved by certified extract from register, 23. 

to remit action from Supreme to County Court, 43. 

by Supreme Court judge to make plaintiff give security for costs,. 

to remove case from County to Supreme Court, 49, 51. 
to join defendants, 54. 
to stay proceedinffs on security for costs, 70. 
for reference to arbitration, 73. 
for interrogatories, 80. 

to member or officer of corporations or company to answer inter- 
rogatories, 83. 
for oral examination, if interrogatories not answered, 84. 
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ORD£R Continued-' 

for attachment or diBmissal of action, if interrogatories not 

answered, 84. 
prohibiting publication of report of proceedings, 97. 
prohibiting publication of report to be posted on door of court 

house, f7. 
for paym^t of judgment by instalments, 100. 
mode of enforcing similar to that of enforcing judgments, 

for oral exaxnination of debtor as to debts due to himj 111. 

ex parte for attachment of debts, 112, 113. 

updn gamisbee proceedings, 114. 

to charge stock or shares, 116. 

appeal against, generally, 140 — 157. 

to c^iprarif 1^. 

upon judgment summons, 1^, 188, 264. 

of oonunitment expcurte, against judgment debtor, 190. 

by judg^ for discbair^e of unprisoned fraudulent debtor, 190. 

for claun for contribution to be heard separately, 211. 

upon appUcatiqp to sngn final judgment. 214. 

to inspSect personal or real property, 2Ip. 

to add person becoming interested after commeuc^ment of action, 



under "Trusts Act 1890" upon petitions tp be drawn up and 

filed, 263. 
in nature of decr^ to l)e drawn up, settled and filed, 254. 
in interlocutory matters need not be drawn up imless judge 

orders, 254. 
directing {nreparation of deed, 254. 
directing si^le of real properly, 254. 
directing sale of personalproperty, 255. 
ffiving leave to issue execution, service, 260. 
for warrant of attachment (personal), 261. 

ORDINARY SUMM(»8— 

See Summons. 

PARTICULABS— 

of demand, requisites of, noUf 57. 

of claim, deeniu^ to be part of summons, 205. 

abandonment of excess to be noted on, 205. 

in cases of account to be taken, 205. 

where assignee suing, SbOS. 

in actions for ejectment, 205. 

in actions for recovery of )and, 205. 

how set forth in action for trespass to land, 205. 

in action for administration, 205: 

where more than one cause of action, 206. 

further, may be asked for ^yy the defendemt, 206. 

to have en(rorsed name and address of practitioner, 207. 

of claim, interple^er proceedings, 242. 

in action for replevin, y44. 

in action for waste by executors or administrators, 245. 

in actions under Part IH. "Employers and Employes Act 1890," 

247. 
in application under Sec. 20 " Married Women's Property Act 

1890 "253. 
•of claim in proceedings under " Friendly Societies Act 1890," 

266. 
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PARTIES— 

See Action, Executors. 

to be notified by registrdf of day fixed for hearing case remitted 

from Supreme Court, 44. 
actions against same parties, may be joined, 5L 
one of several pcuiies liable may oe sued, 54. 
may agree to have action referred to arbitration, 73, 74. 
may give notice to admit facts or documents, 76. 
may obtain order to inspect documents, 76. 
may be compelled to disclose documents in their possession, 78. 
may have interrogatories delivered, 80-84. 
to interpleader proceeding, who may be, 107. 
may appeal to Supreme Court, by case stated, 140 ; or by 

motion, 153. 
may have jury when case ordered to be reheard before Supreme 

Court judge, 158. 
amendment of, at trial, 222. 
change of, by death, bankruptcy &c., 225. 
absent, addnioh of, 231. 
in proceedings under " Friendly Societies Act ISdO," 266. 

PARTNERS— 
See Equity. 

how summons served upon, 200. 
may sue or be sued in name of firm, 219. 

on demand, to supply names and residence of co-partners, 219. 
plaintiff may have judgment against each member of firm, 219. 
person carrying on business in the name of a firm may be sued 

in firm s name, 219. 
execution on a judgment against, 259. 

PARTY— 

meaning of, in rules, 197. 

to suit may be represented by Counsel or Attorney, 32. 
may appeal to Supreme Court by case stated, 140. 
may appeal to Supreme Court by motion, 153. 

PAYMENT— 

into court of sum as tender of amends by officer against whom 

action instituted, 31. 
of costs on removal of action into Supreme Court, 49. 
as satisfaction of plaintiff's claim, 58, 235. 
costs upon, 59, 236. 

effect of, as an admission of liability, 59. 
with denial of liability, note, 60, 235, 237. 
does not, apparently, apply to equity cases, note, 60, 237. 
of amount, where tender is the defence, 210. 
time within which to be made, 235. 
notice to be given of, when made, 236. 
after proper time, 23iS. 

acceptance of, in satisfaction of claim, notice, 236. 
in answer to counterclaim, 237. 

on the defence of tender, money to be retained in court, 237. 
how money to be paid out, 237. 
of money awarded by a judgment to lunatic or infant litigants, 

238. 
may be without costs, effect, 236. 
by interpleading defendant, 241. 
by defendant executor or administrator, 246. 
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PENALTY— 

for contempt of court, 12. 
on officers taking bribe or incorrect fees, 26. 
on registrar or bailiff acting as attorney, 27. 
for assaulting bailiff or officer, 32. 

for publishing prohibited report of Court proceedings, 98. 
extra, on unstamped or insufficiently stamped document before^ 
use as evidence, 229. 

PERSONAL— 

actions, what are, note, 37. 

service of summons, mode where violence threatened, 201. 

property, order directing sale of, 255. 

PETITION— 

by trustee under 5th clause "Trusts Act 1890," 249. 

by guardian or trustee as to infants, 249. 

as to payment out or investment of trust funds, 252. 

time for filing such petitions, 252. 

copies of, in above cases to be served by bailiff on interested 

parties, 253. 
facts in, to be supported by evidence, 253. 
order upon, to be drawn up and filed, 253. 

PLAINT— 

issued by assistant-registrar, as effective as if issued by regis- 
trar of court, 22. 

to commence action and to be numbered, 56, 197, 198. 

misnomer etc. , not to vitiate, 57. 

amendment of, 165. 

by infant not to be entered unless undertaking for costs by next 
friendbe filed, 217. 

in replevin, particulars, 244. 

in proceedings under ** Friendly Societies Act 1890," 266, 267. 

PLAINT-NOTE— 

to be given when plaint summons issued, 198. 
duplicate of, in case of loss of original, 198. 

PLAINTIFF— 

See Action. 

to be nonsuit on bringing defendant to wrong court, 5. 

to lodge writ with registrar when case remitted from Supreme 

to County Court, 44. 
unable to pay costs, remission of case from Supreme to County 

Court, 45, note, 48. 
may not divide cause of action, so as to bring two suits, 52. 
may abandon excess to give jurisdiction, 52. 
may proceed aeainst one of several persons liable, 54. 
to pay costs if he do not recover more than paid into court, 59. 
and defendant may agree to have judgment entered, 60. 
may obtain judgment on a default summons, 61, 62. 
consent to terms of judgment on a default summons, 64. 
to have notice of specisd or equitable defence, 65. 
may discontinue action, on giving notice, 69, 212. 
liable to have action dismissed for not answering interrogatories,. 

84. 
to appear on trial, 85. 

not appearing, case to be " struck out," 85. 
may have ** struck out " case reinstated, 85. 
to pay costs, if he fail to appear, 86. 
appearing but not proving claim, to be nonsuited, 80 
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PLAINTIFF Continued^ 

entitled to judgment, if defendant admits claim, 87. 

may, in case of nonsuit, be ordered to pay defendant's costs, 86. 

nonsuit where neither he nor defendant entitled to verdict, 98. 

may elect to be nonsuited, 7eofe, 88. 

may move to set nonsuit aside, Twte, 89, 235. 

entitled to judgment if defendant do not appear, 90. 

may have action tried by jury, 93. 

requiring jury may state so on summons, 94. 

may be ordered pay costs where case struck out for want of 

jurisdiction, 96. 
in action for ejectment need not aver or prove value of tenement 

or hereditament, 122. 
neglecting to file special summons waives right to notice of 

defence, 199. 
neglecting to file other summonses deemed to have discontinued 

action, 199. 
failing to supply further particulars, question of costs, 206. 
may deliver amended particulars, 212. 
on affidavit and summons may apply to have final judgment 

signed, 214. 
joinder of several persons as, effect, 216. 
may join as parties all or any of persons liable on contract or 

bills of exchange, 216. 
in doubt, may join several persons as defendants, 217. 
co-plaintiff, person refusing to be, may be made a defendant, 

216. 
infant as, appointment of next friend, 217. 
persons under disability as, 218. 
partners, 219. 

change of, where mistake made, 222. 
improperly joined, striking out, 222. > 
may be aoded, where too few plaintiffs, 223. 
amendment of name or description, 224. 
notice to, of any change in title &c. caused by assignment &c. , 

225. 
death of, effect on action, 225, 226. 

to give notice of acceptance of money paid into CJourt, 236. 
may pay into Court in satisfaction of counterclaim, 237. 

PLEADING— 

by officer of Court against whom action instituted, 29, 31. 
not allowed in the County Court, 56, vote, 57. 

POLICE MAGISTRATE— 

may assent to issue of Summons for service out of jurisdiction 

(Intercolonial Debts) 160. 
may direct stay of Intercolonial Debt proceedings, 164. 

POSSESSION— 

fees, not payable if execution paid out on day of levy, 261. 

warrant of, to recover land, 262. 

warrant of, not to issue until disobedience of order proved, 262. 

POSTAGE— 

all letters to be prepaid, 275. 

PRACTICE— 

See Chambers, Judge, Procedure. 
distinguished from " procedure," iiote, 41. 
as to delivery and answer of interrogatories, iiote, 80. 
as to application for certiorari, note, 169. 
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PRACTICE Oimtinued— 
rules of, making, 169. 
in final jndgment proceedings, 214. 
at chambers, 238. 

PRACTITIONER— 

See Counsel, Solicitor. 

judge not to act as, 16. 

meaning of, in rules, 197. 

may act for party generally, 275. ' 

service upon, deemed service upon party, 275. 

may give notice that he is acting, 275. 

notice of change of, 275. 

who is a solicitor must sign roll, 275. 

notice of employment of, not required, 275. 

s'cale of costs payable to, 281. 

PRiECIPE— 

on application for warrant of execution, 259. 

PRISON— 

See Commitment. 

person in, how served with summons, 201. 

PROBATE— 

See Executors. 

PROCEDURE— 

as to actions commenced under repealed acts, 3. 

on chan^g place of trial of pending action, 10. 

distinsuishea from " practice," note^ 41. 

in applying to have Supreme Court action remitted to County^ 

Court, 43. 
■ in action remitted from Supreme Court, 44, 227. 
to remit action from Supreme to County Court because plaintiflT 

c£^nnot pay costs, 45, 47. 
after order to remit, 46, 48, 227. 

on application to remove case to Supreme Court, note, 60. 
to remove action of trespass or ejectment into Supreme Court* ■ 

51. 
on death of husband or wife in joint action, 52. 
to join defendants, 54. 
in commencing action, 56. 
in judgment by consent or confession, 60. 
in default summons cases, 61, 64. 
as to interrogatories, 80, 84, 215. 
at trial, 85, 98, 230. 
to enforce judgments, 100, 258, 265. 
to remove judgment into Supreme Court, 108. 
in attaching debts. 111, 112. 
to charge stock or shares, 116. 
in replevin jurisdiction, 118, 121. 
in ejectment jurisdiction, 123, 198. 
in equity, 129. 
on appeal, 141, 267. 
on motion, without case stated, 153. . 
on rehearing of County Court case in Supreme Court, 158. 
in intercolonial debt cas^, 158, 163. 

under "Imprisonment of Fraudulent Debtors Act," 183, 191- 
in consolidation of kctions, 203, 204. 
to obtain further particulars, 206. 
contribution, co-defendant, third party, 211. 
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PROCEDURE Cmtinued— 

on discontinuance of action, 212. 

to have final judgment signed, 214. 

to obtain inspection of personal or real property, 216. 

by infants and others under disability, 217. 

by or againdt partners, 219. 

amendment of parties, 222. 

where any change in condition of parties takes place, 225. 

to add parties becoming interested after commencement of 

action, 226. 
to obtain evidence by commission, 229. 
at chambers, 238. , 

on interpleader by defendant, 241. 

in actions under *' Employers and Employes Act 1890," 247. 
under section 121 of the ** Trusts Act 1890," 249. 
under section 20 " Married Women's Property Act 1890," 258. 
in taking accounts and making enquiries, 255. 
under ** Friendly Societies Act 1890," 266. 

PROCESS— 

issued by assistant-registrar effectual, 22. 
to be served by baili^ 25. 

to be prepared on foolscap and folded lengthwise, 274. 
not to be served or executed on Sunday, Xmas Day or Good 
Friday, 276. 

PRODUCTION— 

See EviDBNCE. 

PROMISE— 

See Bbijiaoh of Promise. 

REAL PROPERTY— 

inspection of, by party or his witnesses, 216. 
order directing ssde of, 254. 
conveyancing costs, on sale of, 278. 

RECEIVER— 

appointment of, 265. 

to give security, 265. 

neglectful, disallowance of remuneration, 265. 

to regularly submit accounts to registrar, 265. 

to pay over rents or interests on order of judge, 266. 

revision of accounts by judge, 266. 

REDEMPTION OF PROPERTY— 
See Equity. 

REFERENCE— 
See Abbitratob. 

REGISTRAR— 

appointed under repealed Act deemed to be appointed under 

this Act, 3. 
duty of, on removal of cause to other Court, 10, 69. 
to post notice of date fixed Ux Court, or of alteration thereof^ 

in the Court House and his office, 11, 12. 
may adjourn Court in absence of judge, 12. 
appointment of, 20. 
assistant how appointed, 20, 21. 

assistant to forward return of cases to Registrar of C v)urt, 21. 
may appoint deputy, with consent of judge, 20, 271. 
to enter in list cases received from assistant, 22. 
duties of, 22, 271. 



Digitized by 



Google 



408 ANALYTICAL INDEX. 

REGISTRAR Continued— 

may give certified copy of entry in register, 23. 

may take affidavits, declarations, &c. , 24. 

generally, mav administer oaths, 24. 

to pay court fees to bailiff, 25. 

not to take bribe, penalty, 26. 

not to act as partner of bailiff or as attorney, 27. 

to give security for performance of duty, 27. 

not to be bailiff of his Court, 27. 

to receive court fees according to scale, 28. 

to keep list of court fees in his office, 28. 

action against, how defended, 29. 

is a ministerial officer, note, 29. 

to keep roll of attornies, 33. 

to fix costs on direction of judge, 34, 276. 

to appoint day for hearing case remitted from Supreme Court 

and notify parties, 44, 227. 
to enter plaint and issue summons, 56, 198, 271. 
to give notice of payment into Court, 59, 236, 272. 
to enter up judgment by confession, 60. 
to give notice of defence of default summons, 63. 
to give notice of judgment by default, 63. 
application to set aside judgment by default may be delivered to 

63. 
to enter judgment by default and tax costs thereupon, 64. 
to enter judgment for defendant's costs on discontinuance, 69, 

212. 
to give notice to party that answers to interrogatories have been 

filed, 83. 
to enter " struck out " in register, 85. 
may read reserved judgment to parties, 93. 
to issue jury precept on judge's direction, 95. 
to have same powers as sheriff to summon juries, 95. 
to conspicuously post notice prohibiting publication of report of 

proceedings, 97. 
refufflng to issue execution, mandamus, note, 105. 
to issue interpleader summons on application of bailiff, 106. 
to issue certificate for Supreme Court on application, 108. 
may examine judgment debtor as to debts owing to him, on 

judge's order. 111. 
to keep a debt attachment book for garnishee cases, 115. 
to give extracts from debt-attachment note, upon application, 

115. 
may issue warrant of replevin, 118. 

points ilot settled as to duty of, in replevin cases, note, 121. 
to have same powers in equity, as prothonotary of Supreme 

Court, 129. 
duty of, in assisting enforcement of judgments in equity, 136. 
to receive legacies payable into court by direction, 131. 
to approve security or deposit preliminary to appeal, 140, note, 

147. 
duty of regarding money deposited upon appeal, note, 148. 
to prepare certificate of judgment (Intercolonial debts), 162. 
to forward same to registrar of local court, 163. 
to enter satisfaction of judgment on receipt of certificate, 163. 
to enter up judgment upon certificate, 163. 
not to issue warrant of commitment in default of execution, 

183. 
to issue judgment summons, 163. 
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REGISTRAR Continued— 

to issue warrant of commitment against fraudulent debtor, 188, 
190. 

to sign certificate of payment by imprisoned judgment debtor, 
189. 

to assess costs and insert amount in plaint summons when issu- 
ing, 198. 

to give plaint-note when issuing plaint summons, 198. 

in absence of judge may allow filing of summons at late date, 
199. 

to give notice to plaintiff and defendant in actions where one 
action taken as a test case, 204. 

duty of in actions for same cause by same plaintiff against several 
defendants, 204. 

<luty, where person desires to be added as defendant in eject- 
ment suit, 207. 

to seal notice of claim to contribution, &c., 211. 

to notify plaintiff that defendant in ejectment confesses, 213. 

to ^x date for final judgment summons, 214. 

to forward affidavits and papers, in final judgment proceedings, 
to the judge, 214. 

may be appointed by judge as guardian to infant defendant, 218. 

to file undertaking for costs by next friend of infant, 217. 

to have notice of judgment in cases of administration and execu- 
tion of trusts served by bailiff, 221. 

to give notice, when notified of change in condition of a party, 
225. 

to give receipt for impaid duty, &c. , where insufficiently stamped 
document to be used in evidence, 229. 

to draw up list for trial, 230. 

to retain money in court to abide application for new trial or for 
stay'of proceedings, 234. 

may forward chambers papers to judge at other court where 
latter may be acting, 238. 

to retain money in court to abide interpleader proceedings, 242. 

to forward application for assessors in actions under *' Employers 
and Employes Act 1890" to judge, 247. 

to indorse affidavit filed by person depositing trust moneys, 250. 

to give certificate in such case, if required, 250. 

to give notice of payment or transfer of stock, 251. 

to make entries in register of dealings under " Trusts Act 1890," 
251. 

to issue notices and have copies of petitions under " Trusts 
Act 1890" served, 253. 

to draw and file orders in these cases, 253. 

to enter, generally, all orders and judgments in register, 253. 

to settle draft of special judgments, 254. 

by direction, to take accounts and make inquiries, 255. 

to appoint time and place for so doing, 255. 

to hear parties and counsel, 255. 

to take evidence as to allowance of debts or claims in inquiries, 
256. 

to send to claimants notice of allowance, 257. 

may entertain late claims on terms, 257. 

certificate of, as to matters upon which he has to certify, 258. 

may apply to judge for further directions in these cases, 258. 

may require prsecipe on application for execution, 259. 

to issue copy order and notice that obedience of certain orders 
will be enforced by attachment, 261. 
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REGISTRAR CmUinued— 

not to issue warrant of poaaeasion without affidavit of disobe« 
dience of order, 262. 

to audit receiver's accounts, 266. 

not to become security in court matters, 270. 

to inform judge that security has been given in appeal pro- 
ceedings, 270. 

to notify peurties of day fixed for executing security bond, 270. 

books to be kept by, ^L 

duty of, as to custody of securities, 272. 

to transmit list of cases for hearing to registrar of Melbourne 
Court, 272. 

obtain certificate from proper officer as to duty on estates of 
deceased persons, 272. 

not to act as i^ent of suitors for receii)»t of court moneys, 272. 

may, for certain reasons, reject affidavit or document, 274. 

may give copies of proceedings on payment of fees, 274. 

discretion of, on taxation, 279. 

REHEARING— 
See New Trial. 
of case may be ordered on appeal, 140, note, 149. 

REINSTATEMENT— 
of case struck out, 85. 

REJECTION OF BVIDENCB— 
See Appeal. 
of docimients, 274. 

REMISSION— 

to County Court of certain Supreme Court actions, 43, 45, 227» 

REMOVAL— 

See Transfer. 

of case from one Court to another, in certain instances, 10. 
of action from Supreme to County Court, 43, 45, 227. 
of action into Supreme Court, 49, 51. 
of equity suit into Supreme Court, 130. 
of equity suit from Supreme to County Court, 130. 
of equity suits to other County Court for further hearing and 
taking accounts, 139. 

REPEAL— 

extent of, as to former acts, 3. 
schedule showing extent of, 172. 

REPLEVIN— 
See Bailiff. 
jurisdiction, £500, 118. 
court at which action to be brought, 118. 
bailiff to take security « 118. 
when action maintainable, note, 119. 
defence to action, noU^ 119. 
ascertaining value of goods, note^ 120. 
doubtful points arising in coses of, note, 121. 
bonds assignable, 119. 
judgment and execution in, note, 122. 
to whom money in Court to be paid, 237. 
no other cause of aetion to^ joined in summons, 243. 
particulars of claim, 244. 
mode of trial in action for, 1^44. 
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REPLEVIN OorUinued— 

in case of distress for rent) jadgment, 244. 
in case of dama^efeamrU, judgment, 244. 
in other cases, judgment, 2i4t, 

REPRESENTATIVE— 

character, amendment, where party wrongly sued in, 223. 

amendment, where party failed to sue in, 223. 

effect of admission by defendant executor or administrator^ 

245. 
costs, in certain cases, 280. 

RESCUE— 

of .goods levied, penalty, 32. 

RESIDENCE— 

of defendant as a test of limits of jurisdiction, 5. 

RETURN-DAY— 

meaning of, in rules, 197. 

REVIEW— 

of taxation by judge, 279. 

ROLL— 

to be signed by solicitors before being allowed appear in Courts 
275. 

RULES— 

power to make, 169. 

to be made by three judges, 169. 

to provide forms of procedure, 170. 

to fix scale of fees and costs, 170, 281. 

to provide forms of bookkeeping, 170, 271. 

to nx scale of costs to witnesses, 170, 285. 

may be amended, 170. 

to be submitted to a Crown Law Officer beiore publication, 170^ 

mode of publication of, 170. 

unimpeachable, 170. 

to be gazetted, 171. 

of Supreme Court, iit certain cases, may be used, 171. 

of law of " Judicature Act 1883" to be in force as regards- 

County Court, 171. • 

certificate of judges making, 195. 
short title of, 196. 
interpretation clause, 196. 
order 1. — Commencement of action, 197. 
2. — ^Plaint note and summons, 198. 
3.— Service, 199. 

4. — Joinder of causes of action, 203. 
5. — Consolidation, 203. 
6.— Particulars of claim, 205. 
7. — Special defences and counter-c^ims, 207. 
8. — Claim by defendant against co-defendant or third 

party, 211. 
9. — ^Amendment of particulars, special defences and 

counterclaims, 212. 
10. — Discontinuance, 212. 
11. — Judgment by confession, 213. 
12. — Practice in signing final judgment, 214. 
13. — Interrogatories and discovery of documents, 215. 
M 14.— Inspection of property, 216. 

16. — Parties generally, 216. 



Digitized by 



Google 



412 ANALYTICAL INDEX. 

RULES Continued- 
Order 16. — Persons under disability, 217. 

17. —Partners, 219. 

18. -^Administration and execution of trusts, 220. 

19. — Amendment of parties, 222. 

20. — Change of parties, 225. 

21. — ^Remitted actions, 227. 

22.— Evidence, 228. 

23. — Hearing and trial of actions, 230. 

24. --Juries, 233. 

25. — New trials and setting aside proceedings, 233. 

26. — Payment into and out of court, 235. 

27. — Proceedings at Chambers, 238. 

28.— Affidavits, 239. 

29. — Interpleader by defendants, 241. 

30.— Interpleader by BaiUff, 242. 

31.— Replevin, 243. 

32. — Proceedings by and against executors and adminis- 
trators, 244. 

33. — Rules for actions under ** Employers and Employes 
Act 1890," 247. 

34. — Proceedings under certain sections of **The Trusts 
Act 1890," 249. 

35. — Proceedings under " Married Women's Property Act, 
1890," 253. 

36. — Judgments and orders, 253. 

37. — Accounts and inquiries, 255. 

38. — Enforcement of Judgments and orders, 258. 

39. — Receivers and liquidators, 265. 

40. — ^Proceedings under "Friendly Societies Act 1890," 
266. 

41. — Winding-up of Companies, 267. 

42.— Arbitration, 267. 

43.— Appeal, 267. 

44.— Security, 270. 

45.— Officers, 271. 

46. — Business of the Courts, 273. 

47. — Documents, 274^ 

48. — Practitioners, 275. • 

49.— Time, 276. 

50.— Costs, 276. 
of Supreme Court under ** Companies Act 1890," to be used in 

Caunty Court,. 267. 
schedule of forms imder, 286. 

SAILOR— 

how sunmions served upon, 201. 

compensation to for detention on shore as witness, 277. 

SCALE— 

of costs of practitioners, 281. 

of expenses to witnesses, 285. 

how regulated between parties and practitioners, 279. 

SCHEDULE— 

first to act, extent of repeal, 172. 

numbers two to nineteen, to act, forms, 172. 

third, to " imprisonment of Fraudulent Debtors Act 1890," 183. 

to rvlea, forms, 286. 
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SEAL OF THE COURT— 

to be used on issued process, 4, 274. 
custody of, by registrar, 271. 

SECURITY— 

given under repealed acts, deemed to be given under this act, 3- 

to be given by registrar and bailiff, 27. 

for costs, 70, Tiote, 71. 

where judge orders payment by instalments, 100. 

to prosecute suit in replevin action, 118, T^te, 120. 

to prosecute appeal, 140, 270. 

for costs by married woman suitor or defendant, 218. 

deposit of, in County Court under " Trusts Act 1890," 250 251. 

held by creditor claiming upon assets (administration) to be pro- 
duced, 256. 

to be given by receiver appointed by judge, 265. 

by bond, attendance of parties to execute at registrar's office^ 
270. 

sureties to make affidavit of sufficiency, 270. 

deposit may be made in lieu of bond, 270. 

officers of Court not to become security, 270 

when given, in appeal matter judge to be notified by registrar^ 
270, 

SEDUCTION— 

action for not cognizable, unless by consent of parties, 37. 
action for, remission by Supreme to County Court, 46, 227. 

SEPARATE— 

warrants for possession and for costs in cases of recovery of lapd> 

262. 
warrants for delivery of chattels and costs or damages, 263. 

SERVICE— 

of process by bailiff, 25. 

of summons to be by plaintiff, his agent, or bailiff, 56. 

of copy, original being produced, note^ 58. 

sufficiency of, and matter for judge, note, 58, note, 91. 

of default summons, same manner as ordinary summons, 61. 

of default summons, time of, 199. 

of notice of special or equitable defence, 65. 

of notice to admit, how proved, 76. 

of summons to be proved if defendant does not appear, 90. 

of judgment unnecessary, 91. 

of summons out of jurisdiction (Intercolonial debts), 160, 161. 

of judgment summons to be personal, 183. 

of ordinary and other summons, time of, 199. 

of summons mode of, generally, regarding summonses, 200. 

of summons in special cases, infants, lunatics, partners, husband 
and wife, person on ship, prisoner, miner, persons in public 
asylums, corporations, 200, 201. 

of summons in case of vacant possession, 201. 

of summons where violence threatened, 201. 

of summons by admission, 202. 

of summons, substitution of other method where difficulty arises,. 
202. 

of summons, disputed or doubtful, judge to decide, 202. 

of documents, generally, to be in same mode as that of summon- 
ses, 202. 

of notice of claim to contribution, 211. 

of affidavit and summons, final judgment proceedings, 214. 
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SERVICE Continued— 

of notice by plaintiff requiring judgment against each member of 

a firm, 219. 
of judgment in cases of administration and execution of trusts. 



of summons to witness, personal, 228. 

not effected on some of several defenda^its, procedure, 224. ' 

of order addiji^gperson becoming interested after commencement 

of action, ^^. 
of copy, affidavits in chamber proceedings, 238. 
affidavits, generally, before use, 240. 
of inteprple^ader summons, 243. 
of notices jeaid petitions under " Trusts Act 1890," by bailiff, 

253. 
of order giv^ leave to issue execution, 260. 
of order uppn ikp^illcation for warrant of attachment, 261. 
of judgment summons, 263. 
of process, generally, not to take place on Sunday, Xmas Bay 

or Good Friday, 27|6. 
of summons by pther than bailiff, costs, 280. 

SET-OFF— 

beyond jurisdiction, note, 39, 68. 

not allowable without notice, unless by consent, 65. 

exceeding y]>^i;iti.ff*s claim, judgment for,. 6j6< , 

must be ^p4^ jurisdiption, note, .67. 

query, whether defendant may ^ in>lit," note, 67. 

of cross-judgments a^inst each other, 99. 

may be made to claim, same effect as a cross-action, 207. 

notice of, as », defence, to be givep, 208. 

requir^ents of notice of, 209. 

defendant to have benefit of, notwithstanding misjoinder of 

co-plaintiff, 216. 
judgment m«ky be for balance found to be due to defendant, 232. 

SETTLEMENT— 

out of court, registrar may fix costs, 198. 

SETTING ASIDE— 

of proceedings, implication, 233. 

sucb application not a stay oi proceedings unless judge so order, 

234. 
application to be on affidavit and notice or summons, 234. 
of non-suit or points raised in plaintiff's favor, 235. - 
of order to refer to arbitration, 267. 

SHARES— 

may be seized under warrant of execution, 102. 

may be charged in hands of company with amount of judgment, 

116. 
procedure to obtain order to charge, 116. 
order to charge to be relinquished if debtor arrested, 117. 

SHIP— 

service upon person on board of, 201. 

SLANDER— 
See Libel. 
action for, remission by Supreme to County Court, 45, 227. 

SOLICITOR— 
See Costs. 
judge not to practice as, 16. 
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SOLICITOR Cfmtimied-^ 

registrar or bailiff not to act as, 27. 

may appear for party to suit, 32, 275. 

cannot be retained as an advocate, 32. ■ 

not allowed appear unless he signs roll, 33, 275. 

effect of neglect to sign roll, no^e, 33. 

fees of, fix^ by scale, 33, 281. 

fees of not to be allowed in cases under £10 without consent of 
judge, 33, 34, 280. 

may, however, recover full costs from his client, 34. 

may be made repay excessive costs, 114. 

not exempt from being sued as assignee or trustee, 55. 

may witness consent to judgment, 60. 

may give notice of intention to defend default summons, 61. 

notice of defence may be sent to, 63. 

may agree to entry of judgment by default, payable by instal- 
ments, 64. 

may admit service on behalf of defendant, 202. 

may on behalf of person consent to latter being made plaintiff, 
where too few plaintiffs, 223. 

addresses of, at truu, 230. 

may be named by judse. to settle deed, 254. 

may be appointed oy Judge to setUe conditions or contracts of 
sale a real property ordered to be sold, 254. 

may be heard on the taking of accounts and making of inquiries 
by registrar, 255. 

may appear in judgment summons proceeding?, 264. 

not entitle tP Qo^tft in judlgmeot sununoos case under £10, 264. 

service upon, deemed service upon party, 275. 

may giy? notice tbh^t Jtup 19 j^cting, 275. 

notice of change of, 275. 

employment of, notice of not required, 275» 

SPECIAL CASE^ 

Stt Appbal. 

SPECL^ DEFENCE-T 
iS'ee Dbfen'ce. 

SPECIAL SUMMON8- 
iS'ee t)EFAi7LT Summons. 

SPECIFIC PERFORMANCE^ 
iS'ee Equity. 

SPLITTING^ 

demands, not a]low€4t 52, 
STATEMENT OF CLAIM— 

Ste, PABTICUJL.A9S. 

STATUTES— 

iS'ee Act. 

referring to County Court jurisdiction. 

STATUTORY— 

Srovisions as to service of summonses, 20L 
efence, notice, 209. 

STAY— 

^ee ExuounoN. 

of proceedings on security beinc given for costs, 70. 
of proceedings does not take place on appeal, unless judge so 
orders, 141. 
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STAY Continued-' 

of proceedings in other actions where one selected as a test 

case, 204. 
of proceedings where parties fail to supply names of co-partners^ 

on demand, 219. 

STOCK— 

transfer Co court in certain cases, 251. 

STRIKING OUT— 

case where plaintiff does not a^ear, 85, 

of parties improperly joined, 222. 

of defendants, where all not served, 224. 

of scandalous or irrelevant matter in affidavit, 239. 

SUBPCENA— 

See Evidence, Witness. 

SUBSTITUTED— 

See Service. 

service, where difficulty in serving an order may, 202. 

SUBSTITUTION— 

of defendant, on his consent, at trial,. 223. 
of defendant by notice, 224. 
of plaintiff, where mistake made, 222. 

of plaintiff or defendant, where any change in condition of par- 
ties has occurred, 226. 

SUITS— 

See Action, Equity. 

commenced under repealed Acts, deemed to be commenced 

under this Act, 3. 
pending, may be sent to another Court in certain instances, 10» 
by or against infants, 56, 217. ' 

SUMMONS— 

See Default Summons, Evidence, Ssbvice. 

to be stamped with seal of oourt, 4. 

unnecessary in cases of contempt of court, 13. 

issued by assistant-registrar, as effectual as if issued by. registrar 

of court, 22. 
in chambers. Supreme Court, to have action remitted to. County 

Court, 43. 
in chambers to remove action from County to Supreme Court,. 

49, 51. 
in chambers to join defendants, 54. 
and plaint to be commencement of action, 56, 197. 
to be served by plaintiff, his agent, ot bailiff, 56. 
may be served by delivering copy, note, 58. 
misnomer or misdescription not to vitiate, 57. 
default, procedure, 61 — 64. 
to witness, 74, 228. 

service of, must be proved if defendant do not appear, 91 
in chambers, generally. 111, 238. 

for service out of jurisdiction (Intercolonial debts), 1 59. . 
proof of service of, in such case, 160. 
amendment of, on trial, 165. 
for commitment of fraudulent debtor, 183, 263, 
affidavit in support of application for judgment summons, 263. 
ordinary, meanmg of term, 197. 
special, meaning of term, 197. 
mode of issue, generally, 198. 
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SUMMONS Continued^ 
when returnable, 199. 
service of, generally, 199 — ^202. 
to be filed, when served, 199. 
particulars of claim, deemed part of, 205. 
and affidavit, in final judgment proceedings, 214. 
interpleader, by defendant, 241. 
interpleader by bailiff, 243. 
upon application under sec. 20 ** Married Women's Property Act 

1890," 253. 
not to be served on Sunday, Xmas Day or Good Friday, 276. 
service by other person than bailiff, half fees only, 280. 

SUNDAY— 

time expiring on, deemed to expire next day, 276. 

summons, warrant &c. not to be served or executed upon, 276. 

SUPREME COURT— 
See Transfer. 

judge of, or commissioner of, may take affidavits, 24. 
action against officers acting as Counsel or Attorn^, 27. 
stay of action in, which might have been tried in County Court, 

42. 
remission of certain cases to Countv Court, 43, 45, 227. 
removal to, of certain cases from County Court, 49. 
judgment cannot be subject of County Court action, 53. 
transfer to, where counter-claim beyond jurisdiction of County 

Court, 69. 
transfer to, of equity suit, 130. 
transfer from, of equity suit to County Court, ISO. 
appeal to, by case stated, 140. 

power of, on appeal from County Court, 140, riote, 148. 
decision of, upon appeal, final, 141. 
motion to judge of, or to Full Court to appeal without stating 

case, 153, note, 155. 
special case for, stated by judge of County Court, 167. 
on rehearing of County Court case in, jury may be had, 158. 
may set aside Intercolonial Debt judgment, 164. 
rules of, may in certain cases, be used, 171. 

SURETY- 

See Security. 

SURVIVING PARTIES— 
continuance of action, 225. 
judgment where only party appears, 226. 

TABLE- 

of fees to be exhibited by registrar, 28. 

TAXATION— 

of costs between attorney or counsel and client by judge in case 

of overcharge, 34. 
of costs of action by registrar, 34, 276. 
of costs of discontinued action, 212. 
of costs, delivery of bill, 276. 
notice of, 277 

of costs of remitted actions, 277. 
of costs of counter-claim, 277. 
of costs of inspection of documents, 277. 
officer to consider when interrogatories vexatious or otherwise, 

277, 
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TAXATION Continued— 

costs of conveyancing to be allowed on sale of real property, 278. 

instructions for special affidavits, 278. 

costs of action where defence or tiotmter-claim is on a higher 

scale, 278. 
costs, of intcirloctttory proceedings, 278. 
costs in ejectment or trespass' where title in question, 278. 
fees to counsel in certain cases, 278. 
scale of costs, how regulated as to, ^9. 
allowance of attendances on registrar, 279. 
discretion 6f registrar upon, 279. 
review of, by judge, 279. 
costs of representative parties, 280. 
costs of new trial, 280. 
in action under £10, no counsel's or attorney's fee unless judge 

certifies, 2^, 
costs of letters, certificates, etc., 280. 
fees of counsel to be vouched by his signature, 280. 

TELEGRAM— 

adjourning court by judge, 12. 

TENDER— 

See Depeitce. 

of amends Ijy bfficer against i^hom action instituted, 31. 

as a defence, notice and p&ymcint into cburt, 210, 237. 

THIRD PARTY— 

who has lien on debt, gamisfa«ee proecfediings, 114. 
not appearing at trials tiroo^dure, 23L 
claim against, of contribution, notice to, 211. 

TIME— 

within which action against officers must be commenced, 30. 

may be fixed by judge for taxation of costs, 34, 35. 

within which to take proceedings to remit Supreme Court action 

to County Court, 43. 
for making application for order to remit action from Supreme 

to County Oourt, 48, 
for notice of defence, in default summons cases, 61. 
for notice to plaintiff whether action, on a default sumnicms, is 

defended, 63. 
may be given by judge to prosecute or d^f^tod'acftioA, 70. 
to apply for security for costs, note, 72. 
within which interrogatories to be ^nsw^rM, 88i 
to apply to set aside exparte judgment, note, 91. 
within which jury should be asked for, 94. 
limited for satisfying judgment to be entered in register, 98. 
for bailiff to sell goods taken in execution^ noiBf 104. 
within which to appeal, l¥), mte, 146, 269. 
within which to issue summons for service out of jiirisdiction, 

161. 
for service of different kinds of summonses, 199. 
for filing summonses, 199. 
for lodging notice of special defence, 208. 
for service of notice of claim to contribution, indemnity, 211. 
for filing affidavit, final judgment proceedings, 214. 
for serving final judgment show cause summons, 214. 
for making application for amendment of parties, 224. 
of trial of actions remitted from Supreme Court, 227. 
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TIME Gmtinued^ 

for service of summons on witness, reasonable time before trial, 

229. 
fixed by rules may be extended or abridged by consent or by 

order of judse, 276. 
expiring on Sunday to be deemed to expire next day, 276* 
computetion of, days other than clear days, 276. 

TITLE— 

to toll or franchise, action not cognizable unless by consent of 

parties, 37. 
of party, change of, notice, 225. 

of plaintiff, in ejectment, expiring before hearing, judgment, 254. 
in question, costs of ejectment or trespass, 278. 

TOLL— 

no jurisdiction in case of title to, unless by consent of parties, 37. 
definition of, not€t 40. 

TOOLS— 

of trade to value of five pounds protected from seizure under 
execution, 101. 

TORT— 

See Libel. 

action of, remission from Supreme to County Court, 45, 23!7, 

fees to counsel on action ol, 278. 

TRANSFER— 

to Supreme Court of certain actions, 43, 45, 227. 

to Supreme Court where counterclaim is beyond jurisdiction of 
County Court, 69. 

of scrip to purchaser at an execution sale by bailiff to be valid, 
102. 

of stock or shares, after order to charge, renders person or cor- 
poration making it liable for judgment debt, 117. 

of equity suit from County to Supreme Court, 130. 

of equity suit from Supreme to Cfounty Court, 130. 

of stock lodged in Court under " Trusts Act 1890," 25.1. 

TREASURER— 

of Victoria to be notified b^ registrar of paynient into bank of 
stock or deposit of security, 251. 

TRESPASS— 

to land, action for, requisites of particulars of claim, 205. 
action for, costs, where title involved, 278. 

TRIAL— 

See AoTioN, Amendment, Appeal, Costs, Evidence, Jury, 

Judge, Judgment. 
definition of word, as used in rules, 197. 
place of, may be changed if judge or official interested in cause, 

or on request, 10. 
may be adjourned on terms as to costs, 70. 
proceedings where both parties appear, .85. 
where plaintiff does not appear, 85. 

where plaintiff appears but does prove his case, noQSuit, 86. 
where defendant does not appear, 90. 
to be by judee, except jury asked for, 91. 
by judge and Jurors, 93; 
verdict of jurors, 96. 

judge ma^ prohibit publication of report of proceedings, 97. 
power of judge to ord^r a newy98. 
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TRIAL CorUinued— 

power of amendment of process during, 165, 212. 

use of interrogatories at, 215. 

appointment of guardian to infant defendant by judge, 218. 

amendment of parties at, 224. 

of actions remitted from Supreme Court, 227. 

preparation of list, 230. 

procedure at, as to addresses to court or jury, 230. 

adjournment where action for same cause pending in another 

court, 231. 
general jurisdiction of Court, on, 231. 
addition of absent parties at, 231. 
parties to come prepared for, 232. 
adjournment of, for purpose of trial by jury, 232. 
record for, where court orders trial by jury, 232. 
may proceed in absence of third party, 231. 
mode of, in action for replevin, 2144. 

TRUSTEE— 

the word, itself, not a sufficient description in a plaint, note, 58. 

action against in equity, 125, 127, 220. 

may pay legacy into court, 132. 

when he may pay legacy into court, note, 134. 

costs and charge of, note, 134. 

action for execution of trusts, procedure, 220. 

petition by, under 5th clause " Trusts Act 1890," 249. 

petitions by, as to infants, 249. 

petitions as to investment or payment out of funds, 252. 

notice to, of application by interested person respecting invest- 
ment, 252. 

costs against, in certain cases, 252. 

of friendly society, application by, under Section 18 of "Friendly 
Societies Act 1890," 267. 

TRUSTS— 

See Equity, Trustee. 

meaning of word, note, 133. 

judgment for execution of, 220, 221. 

affidavit by person desiring to deposit security or pay money &c. 

in trust, 250. 
certificate of registrar of receipt of affidavit, 250. 
payment of moneys, shares into bank, 251. 
entries in register of such transactions, 251. 

UNDEFENDED— 

default summons, judgment, 61. 

UNSATISFIED— 

judgment, debtor may be summoned under " Fraudulent Debtors 
Act 1890," 183, execution, costs, 278. 

VACATION— 

arrangements for conduct of chamber business during, 273. 

VARIANCE— 

See Amendment. 

amendment of, 165. 

as to what amendments may be made, note, 167. 

VENUE- 

may be changed by judge, on request, 10. 
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VERDICT— 

mav be proved by certified extract from register, 23. 

to be given without formal joinder of issue, 85. 

distinguished from 'Judgment," 85. 

of jurors, entry of judgment accordingly, 96. 

of majority of jurors receivable, 96. 

WARRANT— 

iS'ee Commitment, Execution, Ejectment, Fobm. 

requirements of, in csuse of commitment for contempt, note, 13. 

of commitment or execution, fees to be paid before issue, 28. 

action against officer for execution of, 29. 

constables to assist bailiffis in executing, 32. 

of execution against goods, generally, 101, 259. 

of replevin, 118. 

of execution against trustee or executor failing to pay legacy 

into Court upon order, 131. 
of commitment under " Fraudulent Debtor Act 1890," 188. 
of attachment, 261. 

of delivery of specific property other than land or money, 263. 
book to be kept by bailiff 272. 
not to be executed on Sunday, Xmas Day or Good Friday, 276. 

WASTE— 

See Executors. 

WIFE— 

See Husband and Wife, Mabried Woman. 

WINDING-UP— 

of companies, Supreme Court rules to apply, 267. 

WITNESS— 

refusing to be sworn or answer or prevaricating, guilty of con- 
tempt, 12. 

may be examined and cross-examined by counsel or attorney, 33. 

fees payable to, may be fixed by judge at trial, 35. 

summons to, 74, 228. 

commission to examine, 74, 229. 

penalty upon, for non-attendance, 75. 

action against, for non-attendance, note^ 75. 

action by, for expenses, note, 75. 

may be aUowed mspect real or personal property, 216. 

expenses of, to be paid at once, if he request them, 228. 

at hearing of judgment summons, 264. 

expenses of, to be allowed though he has not been summoned, 
277. 

expenses of, in arbitration, 280. 

expenses, scale, 284. 

WORKING TOOLS— 

to value of five pounds protected from seizure in execution, 101. 

WRITING— 

in affidavit, illegible, rejection, 274. 

'i . / ■-','■) 
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Armstrongr's Managrement of Miningr'Companies 

A hat&dy Book on the Management of Mining Companies in Victoria. By 
Henbt J. Abmstrong, Solicitor of the Colony of Victoria. . Sva l^ice 12b. 
(W. aloth. 



CollaB on Sheriffs 

A Synopsis of the Laws relatiogto Sheriffs in the Execution of ..Wtits^ Blas- 
trated by upwards df Seven Hundred Cases, chiefly, taken from Uie "^Law 
Journal Keports, Dowling Reports and Dowlii^ and Lownde'sPfftCtice Cases. 
By RiCHABD CoLLBS, M.A., of the Middle Temple^ Sheriff of the. Midland 
Bailiwick. 8vo. Price 10s. cloth. ' MelhoumA, 1863. 

Duffy and Irvine's MarrJe^i Women's Property ' 

The Law relating't^tlftfPc^merty of Married Women. By Frank "Gavan 
DtTFFY and William Hill Irvine, Barristers at-Law, Demy 8vo. Price 258. 
cloth. Melbourne 1886. 



Drummond on Evidence 

The Statute of Evidence, with Notes and an Appendix. 
MOND, Barrister-at-law. 12mo. Price 5s. doth. 



By W. N. Drum- 
Mellboume 1871. 



Curner's Criminal Law 

The Practice of the Criminal Law of the Colony of^Victoria. By Henrt 
Field Gurner, Crown Solicitor of the Colony. 8vo. .REDUCED to 10s. 

Melbourne 1871. 

Hamilton's Judicature Act 

The Judicature Act 1883, and the Rules of the Supreme Court 1884, with 
Introduction, Notes, Forms, Time Table, and copious General Index. By 
Edward B. Hamilton, B.A., Barrister-at-Law. 8vo. Price £2 2s. cloth; 
£2 7s. 6d. half-calf ; and £2 10s. half-calf, if interleaved. 

Melbourne, 1884. 

Horwitz's Justice's Guide 

An Analytical Synopsis of Oflfences Punishable before Justices on Summaiy 
Jurisdiction, with notes of cases and observations. By Louis Horwitz, a 
Solicitor of the Supreme Court. Price lis., cloth. 

Melbourne 1888. 

Irvine's Justices of the Peace 

Their authority and Functions out of Sessions and in Courts of Petty Sessions, 
to which is appended the Justices of the Peace Act 1887, and Rules with 
Notes. By ^^lllam Hill Irvine, M.A., L.L.M., Barrister-at-law. Demy 
8vo. Price 31s., 6d., cloth. 

Melbourne, 1888. 

Law List of Australasia for 1891-2 (In Press). 

Comprising the Judges and Officers of the different Courts of Justice, Counsel, 
Attorney^, Notaries, Commissioners, &c. , and Rules of the Supreme CoUrt in 
Victoria, New £k>uth Wales, South Australia, Queensland, Tasmania^ New 
Zealand, and Western Australia. Price lOs. 6d., bound. 

Leader's Law of Evidence— 

A Manual of the Law of Evidence with copious references to the Victorian 
Statutes and leading cases. By Whjjam Leader, B.A., L.L.B. Price 10s 
6d. 

Melbourne 1889. 
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Map of Melbourne and Suburbs 

A New Map of Melbourne and Suburbs, taking in 18 miles north tuid 'south 
an(l 10 miles east and west. A Special Feature that must recommend the Map 
to every business man is its scale of 6 inches to the mile, which admits of a 
Distinct Display of all Original Government Allotments. The Size is 7ft. 2in. 
z 5ft. 8in., and shows s3l Railways, Tramways, Streets, Rights-.i^*Way<^ 
Churches, Public Buildings, State Schools, Boroughs, Wards, Parishes, «c. 
Pripe : Mounted on calico, colored, and^vamied^edy^with-hea'^ eedar rollers, 
or in^bo^k form, £6 6s. ; spring rollers, with case, £8 8s. 
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M' Par land's Digest of Mini hg Law , 

A digest of the Law of Mining\tn^¥iQ4oria from 1858 to 1881. By John 
M'Fakland, M.A., Barrister-at-law. 8vow ^.J^EMe^^QiiUy^loth. 

Rahilly's Licensing Law 

The Liquor Licensing Law of the Colony of Tictoria. Comprising '* The 
Ldcensiiig Act 1885 " Notes of English and Colonial Cases, copious explanatory 
-memoranda, also the Amending iScensing Acts Nos. 886, 949, 1007 with Com- 
parative Notes and Analytical Index. By J. F. Rahilly, a Clerk of Licensing 
Courts. Price 17s. 6d. 1890. 



Statutes 

Victorian Statutes and Index, 5 vols to end of 1889. Royal 8vo. 
New South Wales Statutes, 3 vols. Royal 8vo. 1879. £5 5s. 
Do. do. 1879, to date in sessional parts as issued. 



1890. £5 5s. 



New Zealand Statutes, 2 vols. 4to— 1885. £3 3s. 

Queensland Statutes. By CoopKa, 4vol8. Royal 8vo.— 1884. £4 10s. 

Tasmanian Statutes, 4 vols. Royal 8vo. 1885. £5 5s. 

Victorian Digest 

A Digest of the Reported cases in the Supreme Court, Courts of Insolvency, 
Mines and Yice- Admiralty in the Colony of Victoria, and the Decisions of 
Appeal therefrom to the Privy Council from 1861 to 1885. By G. W. 
Watebhouse and F. W. Edmondson, Barristers-at-Law. In one large 
volume. Royal 8vo. Price £4 4s. cloth. Melbourne, 1886. 

This Digest has been prepared on the lines adopted in Fisher's Digest^— a work 
which is generally thought well of in the profession — and contains the cases reported 
in WyaM and Webb, Wyatt Well and a'Beekctty Victorian Reports, Victorian Law 
Beports, Australian Jwrist, and the AustraUan Law Times, some of which involve 
important points of practice. It will be seen that to a certain extent this work 
overlaps Kerferd and Box. The compilers having found that several important cases 
reported in vols. 4 and 5 of WyaU, Webb and a* Beckett* » Reports, are not included in 
Kerferd and Box, owing to the fact of those volumes not having been printed when the 
learned compilers of that work brought it out determined to include all cases reported 
since JP'yaM and Webb's Beports in order to have as complete a Digest as possible. 

Woods Australasian Colonies 

The Laws of the Australasian Colonies as to the Administration and 
Distribution of the Estates of Deceased Persons ; with a preliminary Part on 
the Foundation and Boimdaries of those Colonies, and the Law in force in 
them. By John Dbnnistoitn Wood, Esq., Barrister-at-Law. Royal 12mo. 
Price 6s. cloth. 1884. 
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